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Abstract

To distinguish defense from claim, it is first necessary to define claim
and identify its elements. Then, defense and its concept must be
examined, as well as the relationship between claim and petition and
the difference between these two concepts. Subsequently, the concept
of plaintiff (mudda'i) and defendant (mudda'i alayh) must be clarified
in order to determine where each of the parties to the litigation stands
in the proceedings — whether as plaintiff or defendant — as their
positions may continuously change throughout the litigation.
Furthermore, the relationship between plaintiff and defendant and the
terms claimant (khahan) and respondent (khwandeh) in civil
procedure should be examined to determine whether the plaintiff is
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the same as the claimant and the defendant is the same as the
respondent, and whether these titles are synonymous and have a
matching relationship, or whether these titles are not identical and
differ from each other (Article 275 of the Code of Civil Procedure). In
this regard, and to clarify the difference between claim and defense,
French law will also be examined as far as possible, since the former
Code of Civil Procedure and, before that, the Code of Principles of
Trials were adapted from French law and jurisprudence. However,
considering that the theological (figh) definitions of claim, plaintiff,
and defendant are more precise, and that jurists have shown greater
subtlety and discernment in this regard, further study will have a more
theological aspect. To better understand the subject, an attempt will
be made to study judicial judgments as much as possible.

Literature Review

It is worth noting that while Iranian civil procedure textbooks do not
offer a clear discussion on differentiating between defense and claim.

(i) Materials and Methods

The study adopts a descriptive-analytical approach and employs
library research methods to examine the data.

Results and Discussion

Articles 18, 142, and 275 of the Iranian Code of Civil Procedure are
drafted in a manner that distinguishes and separates the concepts of
"claim" (da'va) and "defense" (defa'). This raises the question of
whether a claim and a defense are two distinct concepts, or whether
they are similar concepts that are named differently (claim or defense)
depending on which party to the litigation (plaintiff or defendant)
raises them. This question has occupied the minds of legal scholars
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and judges, and has been addressed in court decisions and judicial
panels of the judiciary. Differentiating between defense and claim has
also been a concern of civil procedure scholars. This article examines
the two concepts of defense and claim, considering the illustrative
examples mentioned in Articles 18 and 142 of the Code of Civil
Procedure.

Conclusion

As noted, a claim (da'va) consists of asserting something contrary to
the presumption of innocence, apparent fact, or evidence, for the
purpose of seeking a right or property... against another, before a
judge. If the claimant (khahan) alters the presumption, apparent fact,
or evidence in their favor, based on the evidence presented to the
court, then the respondent's (khwandeh) defense must be to prove the
claimant's lack of right. Thus, the respondent, in defending
themselves, is making a claim. This is the case in most lawsuits. If the
respondent’s goal is only to prove the claimant's lack of right, in whole
or in part, the respondent's action is a claim in the position of defense.
These claims are indeed claims, but claims for the purpose of defense,
and as stated in Article 18 and the final part of Article 142 of the Code
of Civil Procedure, do not require a petition (dadkhast).

However, if the respondent's claim, in addition to defense, is also a
claim of a right against the claimant or the original third party (who is
considered the claimant), it is a defense and a counterclaim (da'vay-e
motagabel) and requires a petition. Therefore, against a claimant who
has altered the presumption of the respondent's innocence in their
favor, or whose claim is based on convincing evidence, it is in fact a
claim, but a claim whose purpose is to prove the claimant's lack of
right or the expiration of the claimant's right. Such a claim, even if it
has all the characteristics of a claim, does not require a petition from
a procedural perspective. Not only is this the procedural difference
between it and the claimant's claim, but the legislator should have
drafted Articles 18, 142, and 375 of the Code of Civil Procedure with
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greater clarity, and should have defined claim and defense, and
specified their procedural differences and timing of their presentation
in the proceedings."

Keywords: Petition (dadkhast), Claim (da'va), Defense (defa’),
Plaintiff (mudda'i), Defendant (mudda'i alayh), Claimant (khahan),
Respondent (khwandeh.
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1. acte juridique par lequel une personne formule une prétention quel soumet au
juge_ Gerard Cornue vocabuulaire juridique. puf. 8 édition 2007- p 286. la
demande en justice est | acte par lequel une personne manifeste sa volonté de
soumettre au juge une prétention,a cet acte repond la défense qui manifeste la
volonté du defendeure de soumottre au juge ses moyens de défense. procédure
civil. Hyper cours. serge Guinchard. frederique ferrand. Cecile chainais, Dalloz,
5 édition, 2017, p75 n° 120

2. demandeur celui qui a pris | initiative d'un procés (demandeur principal ou
initial) Gerard cornue op-cit-p 287

3. Article 30: I' action est le droit pour | auteur d une prétention d etre entendu sur
le fond de celle afin que le juge la dise bein ou mal fondée pour I' adversaire
I'action est le droit de discuter le bien fondé de cette préténtion. Code de procedure
civile-Annoté, Dollaz 110 édition 2018.

4. la défendeur désigner, lors d'un procés. la personne a I'encontre de la quelle
I'action en justice est mené. le défendeur c'est a'dire la personne qui a été assignée
a' comparaitre en justice par la demandeur. https. cours. un
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1. dans biens des cas, la distinction procédurale entre demandeur et défendeure
coincide avec la repartition du fardeau de la prevue (article 1352 et suivant de
civil ). Toutefois cette coincidence est loin d’&tre absolue. Il peut arriver que le
demandeur a l'instance soit défendeur a la prevue ou inversement. Tel est cas, par
exemple, lorsqu un défendeure, assigné d’inéxecution d’une obligation
(défendaure a I’instance) pretend 1’avair payée, ce que le rend demandeur a la
prevue. Il convient donc de ne pas confondre les deux probléms et de poser en
principle que le demandeur au sen procedural du terme, est celui qui a prise
I’intiation de saisire le juge. Henry Solus, Roger Perrot, droit judiciaire privé
Tome 3, SiRY, 1991.n°13, p 15.

2. op-cCit-p 14, situations respective des parties a 1’instance.

3. le litige designe le differend qui oppose les parties et qui constitue la matiére
du procés tandi que l'instance a' une connotation plus technique en ce sens quelle
carecterise un rappont de droit specifiquement procedural don't le litige forme
I'object. Henry solus, Roger perrot Droit jouiciaire privé. Tome 3- n° 6 p-7 SiRey.
1991.



P 0,m | (Gus (313 T 0SB YVE 5 VFY VA 510 Gl 1p 3 51 6 385 jurad

Ll ol ode plie 55 45T S 50kl o8 5 L oo Olal g o8l Sea
@i aoT wam 5 Jl " Ske 0 5B VYOV s3L) AS ol (dS o lesl a7 1y 4T
L e cpl 4 bl Ge cwpsls 5T 056 YV 5 VFY A slgs s 510 5 LS
cﬁﬂ\}s;\;aﬁ\,!g)‘ydfaL;;,!yq-):%tuapéyao,wﬁataéwg
g)@&dlf\u):w?@é G958 Lol 0ls @ AE o la0be) 4 531
SVl @ el $o b Cdls s 1) OT 015 (g0 LT e Gl 0> o s
2315 gz b (Sl dallas wamr 5L 5 i nl @ Gl @l Tl 10
$523 =Y (G sleal plas 5o 6505 =) 3l )l 3 alllas 5550 5 = 0 4 Ol e e
(lie O b sl pes ST 5 U3 —F (o slesl 5 plos plin ,5 505 -F (plis plia s

Sl gals @ b G (sleal plis )3 (98-t
523 LBl 5l ade Wb w3l 6,505 ade g (23 (e Slpsl R e (WS S|
C}L'i.w.ﬂ e w3l T Ol Comgaas 5 B, sl CU&.Z): S se3 bl S
35 el lea ol el ‘ﬂ.(o.?.x.a SR &:;_T OB FA sle) ol Sl =515 v.i.,L:ES
O s Cowlgals b oodias Cowlgmnls L Canl Sl g550s rﬂ"\:‘: L3l oEsls
S 68 0la SUI L e S SUT T 355 glesl b 5 L gd o odsls Ol g
dorly g osg JolS Sl snls amilis (Jle .l (ods) Olalss bigen Lb «iS
gL gars 5 dsl auda 1 3G Olalst 5 A1 0L 2 4 5 035 056 53 5 00 Loyl 2
3 2l lses &"-l‘)-’ ool ol .»Jf@.ki@akg}c: S 313zl 1y 0T ol ==
ol g3 658 1 e 350 o0 w1 el gals B s oS S Ay 5SS LT
B3le Gob o oy 5 Alslons (sl 5 351 3 gy (b e 355 e Al (g 40

oo g3 plin 53 08 a ade o 5 ST DU, OT b Bl i ode oS a1 e 056 1 YOV 530 )
gl odge ol DL AL s b 457 555 (5

olad AYY o OTAF (o3 Ol GLasl g OS5 (o sas Aol ssles Gsi cdile ¢ isulis Y
.Cl.'e: L lses tanwl = oF

Sl 35515 AL oo ol 5303 @ A p s o 51 55 (S 5 5 1 Soke (w303 T 056 FA BaLo X
335 o e Jsl dmd 85 4 ol sdaze a6yl o sls o bl s & oEsls s 4



VEOY Okl | BV oyl [ VY Lo | oo sa5 G s id g3y (oode aslilad | B

.\J\}S@)\j@lvfla-é}oawjﬁﬁf.uZ:blc@.\.aw):\a&iTo}SG\~V
st s Olas bl 3 s &0 e Sl g 45T S5y a1y (5583 5 Sl g3l
ol (ki Sl 553 ol s ST e Iy Blebaan 55 S5 Ul o ¢ oute )
e 55 1) 5o a5l jolie 5 g eliegdlew s e ST (6503 0T L gan S
Conl 5315 b ad gl Sl g5505 0T @5 audl p B si 53 oS Sl Cgr ettty S 0
c.aj:fu.a )lJ.;Y‘_g)Ua &lges oS HleT Conlgssls Jolas s 45\.\;.1;@ !
Il e g5 g8 g 0n ajf Sl ales L s 4 &S gl (gles
ol g Clé:;dﬂ&dq-j\.&T;QT 038l OL > a4 (Cwlg50s BIH1 L ez s
z.'\.e.GJJQ)}‘.ﬁu.i‘)b)C_MA‘L_;G.LAQTZ-—\...S)LGTJCMN‘&LSLGJ‘CGJJJLSJ.GJ
VAV 53l 8 o e ol M 15 ST Sl 1) 3 glesl S Sl sk

"(@v\.ﬁ u’_w‘)b‘b U’i‘\- Q)JB

Co) 9515 ﬁ.\isqjl.,} Oy ﬁl.é.s fl}u 35 gees =V
() Ol S Sty ST o 5 OT 8L 0L 5 Sl 305 S5 1 g
sl 35 bYs opl Coms 5 AiL o3 S @l LYs s glesl SUI gl
(el ade o HUS 53 (o3l Hsba &S e g alb (Lol 33,8 oot aloxdl B
Lol gt Mo 45 s 555 1 Ol slesl flh 53 il o) 5 355 oo axaldE LS
slesl SL gl g ((Gde 058 YT G3ke) Col dgns Sli) 4 okl g5 rl)ﬂ Olal =
s 3l 331,13 Bl L s s 111y ol gt 5 345w 315,05 el s
JUzal w1y 555 gl 5 4y w3l okl dod 3l ol o€ 515 A st 0T Cmns

1. demmande initiale ou demand principale, la demand initial est celle par laquelle
un plaideur prend | initiative d un procés en soumettant au juge ses preténtions.
Jacque Heron, Thiery le Bars- Droit judiciaire privé 5 édition n° 112 p 106
Montchrestien 2012.

2. la demmand incident les demands incidents viennent se greffer sur la demand
initial. Emmanuel jeuland. Droit processual Géneral n° 193 p 539.
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1. Article 71- constitue une défense au fond tout moyen qui tend a faire rejeter

comme non justifiée aprés éxman au fond du droit la prétention de I' adversaire,

Georges de leval- Element de procedeur civil 2 édition n° 39 la défense au fond

ou la défense substantielle Larcier 2005.

Avrticle 72- les défenses au fond peuvent etre proposées en tout etat de cause. Dorit

Et pratique de la procédure civil 9° édition. Dalloz 2016, n° 191 Défense au fond

p 726.
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1. code de procédueur civil. 101 edition. Dolloz. Art 64- notion. N° 9 et 12. P 108.

2. art 64- constitue un demande reconventionelle la demand par lequelle le

défendeur originaire prétend obtenir un avantage autre que le simple reject de la
prétention de son adversaire.
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1. sous le terme trés général de la défense, on groupe tous les procédés qui
permettent au défendeur de reagir contre l'attaque don’t il est I' object: ceux ci se
raménent a qutre, la défense au fond. I' éxception, la fin de non recervoir, la
demande reconventionelle. Jean Vincent. Serg Guinchand, procédeur civile 24
édition. Dalloze 1996 n° 191 p 129.
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