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Abstract

In the laws of both Iran and France, the fundamental elements required
for the formation of contracts and the sanction for their absence have
been discussed. The overlooked sections have also been supplemented
by legal scholars and jurisprudence. Nevertheless, the necessity or
lack thereof for the existence of the conditions and elements that form
contracts throughout their duration has neither been explicitly and
comprehensively addressed nor independently discussed in the laws
of the two countries. Consequently, the issue has not been examined
as thoroughly as it deserves by legal scholars and jurisprudence, and
many aspects remain vague and ambiguous within the judicial systems
of both countries. Nonetheless, a general rule has emerged in this area
as a principle: after a contract is validly concluded, logically, the
absence of necessary elements for its formation does not lead to its
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lapse, just as the death or the lack of capacity of a person or a retraction
of intent and consent does not affect the fate of the juridical act.
However, it seems unlikely that this rule has no exceptions. Among
the questionable cases is the impact of personality or characteristic
decline on contracts whose contracting party's personality was the
primary reason for the concluding the contract.

The debate over the significance of personality in the formation and
durability of personal contracts—referred to as "intuitus personae"—
is a controversial issue in personal contracts. A crucial question here
is the impact of the breach of the intended personality of the
contracting parties at the time of the contract's conclusion and its
disappearance during its execution. In other words, if the personality
of one party or specific characteristics and abilities were central to the
intent and will of the contracting parties at the time of the contract's
conclusion, and later turns out that the intended individual lacked
them or that a mistake occurred regarding the intended personality,
what would be the implications? Likewise, on the ground of the
centrality of the person's identity or capabilities, what would happen
to the contract if the person dies or those characteristics are declined
during the contract's execution?

The term " intuitus personae,” which signifies the strengthening of
personal bonds in obligations, is a concept among the general
contractual rules that practically has been overlooked by the civil laws
of Iran and France, and a few regulations can be found to refer to it.
The only explicit legislation in this area in both countries refers to the
nullity of a contract in the case of a mistake regarding the other party's
personality, provided that the importance of personality is such that it
was the primary cause of the contract; Article 201 of the Iranian Civil
Code and Article 1134 of the French Civil Code address this issue
under the topic of mistakes.

In France, significant initiatives have been undertaken by legal
scholars to clarify the juridical act described as " intuitus personae "
from the ambiguity surrounding it. What is agreed upon in French
doctrine is that the contract lapses when the abilities and
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characteristics of the contracting party are central and it is proven that
those abilities and characteristics are declined.  Yet, there is no
doctrinal or judicial consensus on describing the legal situation
created by the decline of a person's identity or personal abilities: terms
like "dissolution,” "retroactive termination”, "non-retroactivity
termination”, "canceled"”, " and "lapse" are all used to describe the
extinction of juridical act in personal obligations in French law. This
is equally true in Iranian law, where terms such as "dissolution,"
"disappearance,” and " canceled " have been mentioned in similar
contexts.

Therefore, considering the importance of personality in these types of
contracts on one hand, and the silence of the legislator regarding their
disappearance on the other in both understudied countries, the main
objective of this study is to examine the fate of contracts when the
condition regarding personality at the moment of contract formation
is lost or it declines during the life of the contract in both French and
Iranian law. Accordingly, we seek to find answers to several main
questions: first, what are those personal contracts, and in what cases
might contracts be disrupted due to the lack of a central personality or
disruption thereof? Second, what is the proposed solution regarding
the decline of personality in personal contracts under French law, and
can this solution be extrapolated to Iranian law? Additionally, the
practical effects of the sanction and its impact on analyzing the
outcomes of the discussed contracts is another important question we
aim to address.

As a presumption, it seems that personal contracts vary between
objective and subjective ones, with some being inherent to certain
contracts while others stem from the desires and wills of the
contracting parties.

Moreover, in French law, the concept of "caducité”"—which has
recently been incorporated into recent modifications in the civil
code—has received considerable attention in describing the fate of
juridical acts in contracts and obligations formed with consideration
of the person or their abilities. According to Article 1186 of the new



Spring 2024 | No. 46 | Vol. 12 | Journal of Private Law Research | \YA

French Civil Code: " A contract which has been validly formed lapses
if one of its essential elements disappears.” Thus, from the perspective
of many legal scholars, whenever the identity of the parties or the
capabilities of the executor becomes a part of the contract and acts as
a determining element of consent or the subject of the obligation, it
will face the consequence of caducité. The same approach, although
it had precedents in the jurisprudence of France before the adoption of
the new Civil Code, has been strengthened by the new law and is now
the prevailing approach in current jurisprudence in that country.

This theory seems extendable to Iranian law, both because it has
rational and legal supports in Iranian law and because other
conceivable sanctions share similar issues with the French legal
system, as well as due to the positive practical effects of the theory.
Therefore, it is suggested that the Iranian legislator, in the section on
general contract rules, while recognizing the sanction of the caducité
of contracts as one of the effects of breaching the essential elements
of the validity of contracts, and as the absence of the essential
elements of the contract at the moment of its formation leads to the
contract's nullity, affirm the fundamental nature of personality and
personal aspects in personal contracts, and explicitly state that the
disappearance of the essential elements of the contract during
execution also leads to its lapse.

Keywords: lapse, dissolution, intuitus personae, terminaison



HRUGIE

. _JU

VEE AN bl s

.)U

S-SR

ISSN: Y¥§a —Y¥oAY AR VAR VAR

eISSN: Yfvs—_syry

_________ oA B gy ke asllad —
YVE-\VO NErY )L@a. A1 OJLQ'\: AY 092

Jplr.atu.ac.ir
DOI: 10.22054/jplr.2024.78461.2833

(dudl B Bod> HO okl 4 W8 (SIS 1S yo ST by g
Olypl Sgi> 4 RS L

d‘x' LOBUJ‘UBUJ aliw.‘\) é}?j;. Jl.;.wébl * JK&W
Mljé4jjﬂ1p1al<iulbw}a>ﬁé}::>6b:{>3)}3Lg}g:.i.'vl:| )bha\,.f\
o..\&

pke i ath D (Lol okh dinte ten D) gty o (SEE 355003 Galr 35k ray Vsl
23t 55 MK 56 3 S e gl )3 6,5 ¢ Ssim Lad IDouil b sl Oolosl i 5 Salal
Sk camapll Cl 03, S5 S e die Vol sl [y 3ylse ol ol (Ol a5 4l
2 ke i sl 5 il b (o015 5 Lala)l B Sk o 5 556 DL e
Jlss el il 1y os sb Jalge (il jasnd 4 @36 Slignd 55 o) sla gl b O b S s
(0l e ezion Ol e ol Lol G LB L b b 5l S Caaded (Dl ol 55 .Sy dis
o8 IS 56 5315 516wt a4 (56 cOlaipdy Lol (Fsi Jas slanil 4 S5 O b Sl s
e Gsim oo bsi 0 0T JIs5 a8 3,8 o dadr o 0T 60 S (Bok Jos 3 b 501
PS5 2ld L) o3l S8 pon 25uOLL ) pl G g colisly 31 pm 53 008U L35 o
4 e (elih L wglasT G g jigh e slaslgs OT Cao 55 (sl anil p 352
ol b aolie 55 odd ot 4wl p il e 056 5 45 “CAUCTEE” il 3l .ol 0taT 3l
G > b pllisl (Kaal slaonds 4 cams e 4 5 nosdle 4 3,505 |y Sy s ol Lasls
3y g gn Mine et 4 030 D) g0t o7 Flgad )3 A0l Sl e g SIS S8 401 )
ol b a3 § s 0 g5 oLl Sl 03 S5 33 (85 el ot (LS 5y 5 ol 0

by o a4 aro BB 0n Ol 1) G sa () il B G s o

bigdeli@znu.ac.ir :J s o 5 %


https://orcid.org/0000-0002-5717-6280
https://orcid.org/0000-0001-7203-1154

VEY g | F5 0ylad [ VY Jlo| oo s Gsd iagh oole dolidead | VA

PRV
s (bsls )l 3 Coes cwlal OS5I Ol 51 ey candl 3 pioman 9 01 ) Sde O 56
SIS O () I ileds 5 Llasstls o sl O 1 e 5 = 5 o Shaie B
2558 95 OUIsGsa> ¢ Sde oyl 68 g5 lesls S5 sy g Lo 3550 55 1) ol
3 shen 55 5558 55 LB &g,y LIS e Dbl 53 b sts 5 b gee 5 sbay
gl 4y slal ol il 5 31,18 s JSas OIS Jas e Jilw 40 BL (51,7
4 O, 5 Ll s Llimal & 5L pde b s cter il gl I el
&:5\35):‘_}51..4}léfm.a)@fp)}bgc:\:)\}Q?Jjb):us\;j}é,\s))'\':ﬁ)
SOz OT § 5 sn o mtty Lol 43,55 513 Loy 3590 55587 53 51 S e
3 ok oty 5 43 55 13 55 UG g gy 1 5 Loy 3530 0ol 03 53 OT dis s
,gdﬁwz,\gu&_‘w‘-ﬁn{.@\W)&fﬁs),:f,;&wfu,mhw
Linis e D) g0ty Ais aSG) 5 oy sl 0ld e p0S ool Ol gty o) !
5 O SIS i e JIg5 Lol 0T K85 6l 03V ol slis Busls s
ol 5,105 (B e g 53 586 Loy 5 el Sl g, b et Clalpas
el slayl 3 5 ,5Ts 5 4 wolie JIs) o8 5 ol o biled Ll Osb 33 Jool ol
313,13 IMouil Esly S35 50 55 okl 555 w51 48 Oliomas (ol 3151 3 IMoeas|

P yhst
S jasda W36 glasls)l 5 s oT pl33 5 slanl 53 St Coenl I Eou
B e T T I VEL R R POVERE U R R P TT A
b e Coaid l Cali 3T e nlss ke e Sy $Cla et
S Ko bea .ol 0T ol 53 OT Jlgj 5 sls,1 5 slaws! (K;A 53 3ls,l 3
by 5 b S5y s Olosl b o b 5 (K Caaid ool 3 slinil o&a )
3,545 34h jasin Sl 3 5l e g ens pdilaze 531yl 5 Lad ) gma (g9 3l ol
(i S il 31> ) oladl s e Conaied )3 L 5 00 T Bl ) shate

Sl dsb 55 4ol gy sl obly s LB L jasd Cuyome 55 L romen

)Intuitus personae



WA | shilol 5 Jaa | e jasi & B ssls )5 53 St S i

dal s ax syl ST s Bl s, g e Sha b A8 O esd oyl
4 el o shn (Toal gl 3 gl Ly S gl Sl & asde (56 G4l
o sb a3 5 Ol (Gbe O 56 A g4 Dae (631351 3 (g0 gas Aol 3 51 (Jomy Ol s 4y
e g Bl azdls o, Lal 0T 4y 48T 3L Ol oy Sl ke ¢Sl 5 Sl okt S
Sy 53 oLzl Do 50055 513,513 Oy 45 0 )Lal codd 5L &iaj 53 5328 95 o o0
NPF Gsle 5 Olal o3 YY) 53ke (ol 0T 03 515,13 sdee e 53 b dilaze
B N R LTI = TR [PV RGP PR JE
Sk e 53 elzil o sa 5 03l Cae Ol 5o atd 4 (36 4 (WSS
R 3 S 3y 5n paiinn Jl § 3 30 SIL 51045 o witls  Laslal 5 5 dlels
ol 0T 51 03 728 s 55 OT Gions 5 13 5 Sl 0513 Cmnl o S5 8 87515
U358 oy Il 43 &S
P 33 duil pan 5 Ol Ge OB e (Celdy iy Il IS Oloren
aia 3 BIES L sla)l 3 sl Jsb 5o 65 51 hile sl Shs b asd i
s 5l Uiy 5 ekl blis Co b ols,l 3 gl 2l o ys 5148 s
3,5 Sulem ddgaie g 51 01y oo 45K clas w1 313,13 sl 51 s ) e
w5 S ) 4 U1 i Aoy 9315 oo SIS 4l 3 3 IS 56 O S 08 o
03,5 ablol 1, OT &8 5 JTelgl clallas Sliased 4 @SB Jsi Jos a5 b o
Sy g 53 313,515 Jlgs el G155 50 sl 3 o 57 53 o Ta sl ol
b Coaded g5 Sosess ol Gl il 5 b oUls L Blate Coaded 055 () 55ee
S ot bgie ol oy 3 ceagpll Sl il gl SUlg 5 ol

S99 6‘4{.))3 LS"ijSJ J.k_uébﬁ‘ )\ LSM‘SL“LS"U}: li dbr..:u d‘j) Q)}.ﬁ).&

YM. Contamine-Raynaud, L’intuitus personae dans les contrats, thése, Paris I, 1974,
p. 83s.

Y D. Houtcieff, Contribution a I'étude de I'intuitus personae, RTD Civ. 2003, n° 3,
p.3.

Y'R. Chaaban, La caducité des actes juridiques, étude de droit civil, these, Paris II,
2006, p. 88.



VR lp | F5 0kt | VY Jls | o sas sk g oos asliad | VAY

f«:l:)\_,é >4 g 'c.‘.én ':uLglgT 'c...én 'cusi\jé.@é 'c...é» HIMssh 13,1
Malash g Vdlg ) tuui:ﬁ_...fn %('oucs:f 9 4l elayl e Al lsadasy
u@&;&@ﬁ&@‘.&.@ﬁ):é}b&wLp@jd‘ﬁgm&b‘ﬁ\uw
Gi3las 53 5 Lol Bl @a Ol pl Gsi 55l e Wilodd = o il 3 5 sa o
Ole 4 peu («'CLW.AJ\» 3 (e 3D ddMoih O goman gl | Ciles ol L
Vol ol

e 03 g;.:.,a&hi,a\.:@-b B2YS- 20| NV RIS ST LRI BGI-Pryowppewp grarre pece
Gy ol o O 1 5 4l 3 B s 5 das Dol Jsb 53 0T Jlgj L sls 13 slasl
Sl i fpien bl Gy i ooy 3 I (bl ey Sl el
Ol Jsa asls,l 3 Conl San (63,150 ax 53 5 LuldS Lol 4 W56 ¢l
slgri LG Ayl Ks Fips I3t s 0T 3 (KakdT b (65 5900 Conaieds
J\QT,%w\;g,bﬁuupagvsuwﬁ@uﬁﬁ@@\,au
odislgiin (6l iles Jos SUT ¢ piman SOl 0121 G sl 4 ass L6 IS0,
JM)JASQA‘GJQ'JW&AX:L“J)}ALSL&J‘J)‘}@L'SMJJQTJ;E)
T o

3 it o 5 Ll o5 o b pabt @ ey on S5 (B Sy Ol
53, 5 Sl 3 ady SR Fp s bsla,l 3 S S5 T Sl S s
Al o dslaze

) Dissolution

YRésolution

YRésiliation

£Résiliation automatique du contrat

°Fin

IRupture

YDisparition

MCaducité

AC. Pelletier, La caducité des actes juridiques en droit privé francais, 2004, thése,
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