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Criminal Sanction for a Property Owner that Sells the Same Property to
Two Different Buyers:

A Critique on Binding Precedent Decision No.43, Rendered by the Supreme
Court (November 1, 1972)

Ali Asghar Saneian'

Abstract

According to binding precedent decision No.43, dated November 1, 1972,
contrary to the well-founded and well-argued opinion of the then Attorney
General of the country, the provision contained in Article 117 of the
Registration Act was limited to transactions contrary to the notarial deed.
Since despite the fact that legally recorded documents are mandatory, in case
a transaction regarding immovable property is conclude with a private deed,
the said deed is not admissible in court, relying on Articles 46, 47, and 48 of
the Registration Act.As a result, its contents will not have the potentiality to
conflict with the transaction subsequently concluded through a notarial deed
so that the action can be considered subject to Article 117 of the Registration
Act; This interpretation is clearly contrary to the exact wording of the law,
since the legislator, cognizant of the provisions of Articles 46, 47 and 48 of
the Registration Act in the amendments of 1933 in order to protect buyers who
have transacted with a private deed, adds "private deed" to the first part of
Article 117, thus prohibiting sellers from carrying out any transactions
inconsistent with the first transaction by declaring such a transaction to be a
punishable offence. Considering that according to Article 62 of the Law of
Permanent Provisions of the Country's Development Programs of 2016,
private deeds whose validity has been proven based on the rules of the Shariah
in the court will have the potentiality to contradict the notarial deed, and this
provision violates the argument contained in the abovementioned binding
precedent decision, and it is in conflict with. As a result, it should be
considered that the binding precedent decision is implicitly repealed according
to the recent law. Therefore, in the current legal situation, the provision
enshrined in Article 117 of the Registration Act governs all recorded
documents that are inconsistent with the transaction that has already taken
place with a private or notarial deed.

Keywords: inconsistent transaction, private deed, notarial deed, real estate
transactions, Article 117 of the Registration Act
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