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A unilateral promise in this article is a statement made by a person with the
intention to be legally bound to do or refuse to do something or transfer property
to another. Is such a promise binding without acceptance or not? There is still
disagreement between jurists in European countries as well as Iranian jurists.
Obviously, the concept of a unilateral promise communicated to the addressee is
different from the contract and pre-contract negotiations. Because the promisor
performs this act with the intention of fulfilling a legal obligation and creating trust
and confidence, it will have legal effect. This legal act can only be justified in the
form of an Iqa’ (Unilateral act). Iqa’ as a general theory and in the light of the rule of
will, and according to narrations and verses, has an unlimited scope and includes a
unilateral promise. Therefore, the will itself is the criterion as a source of
commitment, whether it comes from a promise or not. So that the source and
requirement of duty arise from the promise in the voluntary act, and the law also
protects. The law protects any legal act by specifying it and even by not obstructing
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Extended abstract

1. Introduction

Any action that occurs with a unilateral
will in the immaterial world is called a
unilateral act. Based on the principle of
will, a person can choose and intend any
type of legal act. Also, he has
independence in choosing the type of
contract and can establish a new contract
at any time based on social needs. In
Article 10 of the Civil Code, the legislator
has confirmed the legitimacy of such
contracts that a person creates based on
his needs. However, it has not established
any regulations regarding the Unilateral
Act as acquisition or unilateral obligation.
Also, it has not established a regulation
regarding contracts without acceptance.
Apparently, the legislator has sporadically
mentioned a number of Unilateral Acts.
But the question is whether the Unilateral
Act is only limited to the cases mentioned
by the legislator, or is it possible to
unilaterally acquire or create an obligation
in other ways? Is it absolutely impossible
for a person to create legally binding
obligations or transfer property for
himself and for the benefit of another?
Should such an obligation or transfer be
done only in the form of a contract? If such
a thing is permissible, what is the basis of
its validity in jurisprudence, law, and the
principles of European contract law? The
reason for raising this category of
questions is that most of the jurists have
not considered it correct to transfer
property to another, even in the form of an
institution such as a will, without declaring
acceptance. However, in jurisprudence
and law, there are institutions that are
created Without the acceptance of the
audience, property or obligations are
created. In comparison with the provisions
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of the principles of European contract law,
they are examined.

2. Methods

This research is done by using available
and accessible books and articles, as well
as taking notes, writing and analyzing
them. And after collecting the required
information with a descriptive-analytical
method, the obtained information is
processed. And then the assumptions
mentioned in the research are evaluated.
In this research, we use the descriptive-
analytical method.

3. Findings

Every person has a creative will, and based
on the principle of will, he has the right to
do any legal act independently and
without cooperation or cooperation with
others. On the other hand, most legal
institutions have customary principles.
Therefore, if a unilateral obligation has
legal effects in custom And if the legislator
did not prohibit it, it is not a reason to
consider it invalid and ineffective. In
jurisprudence, an initial condition that is
not covered by the contract is considered
without obtaining acceptance from the
person making the condition. According to
the requirements of the rule of Duty of
loyalty, which is based on the principle of
the will, it has a known status effect and is
known as a binding condition. The history
of the principle of the will in Islamic
jurisprudence and law, which has a special
place based on Anecdote and verses, has
an unlimited scope, which includes all
contracts and unilateral acts. According to
the principles of European contract law
(PECL), whether there is a contract or a
unilateral promise, there must be intent
and will. The intention to form a contract
is interpreted as ‘intention to legally
commit to the contract” in a special sense.
In the regulations and legal texts of
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European countries, especially the
Common Law, this sentence is mentioned
in the topic of intention. The element of
intention to legally commit to the contract
is important in that it actually refers to the
commitment to the contract and
agreement. Intent is defined as the
intention to create a legal relationship in
the English and American legal systems.
For example, in English law, intention is a
part of the validity of the contract, which
is used and appears through the doctrine
of Consideration or inclusion in the
document. The intention to create a legal
relationship as a principle is the same as
the principle of consent, or the principle of
consent in the laws of written countries.
The principle of consent in written
contract law, especially in relation to the
formation of a contract, is an absolute
condition of any contract that creates
contractual and legal certainty and
security for the parties. In any case,
commitment and transfer arise if the
parties to the contract intend to be legally
bound by the contract. In this case, the
contract will be the source of commitment
and transfer. Now, regarding the creation
of an obligation through a wunilateral
promise, it is also emphasized that the
promisor must intend to be legally bound
to fulfill the promise. In this case, a
unilateral promise will create an obligation
or transfer as performance. Therefore, in
creating any legal act, there must be the
intention of a legal obligation to create an
obligation. = Otherwise, the act of
cancellation will be futile and without legal
effects. It is clear that, without the serious
intention of the promisor, no binding
promise is created. Therefore, the
promisor must be aware of the legal
consequences at the time he makes the
promise.
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4. Conclusion

Unilateral promise, which is more
famously called unilateral commitment, is
a statement in which a person commits
and transfers property for the benefit of
another with the intention of doing work
or refraining from it. The concept of a
promise is different from a contract. To
conclude a contract, consensus and
agreement between two wills are needed.
So that the contract binds both parties.
The principles of European contract law
created a revolution in the laws governing
Europe with the establishment of Article
107-2. After that, the French legislator also
widely accepted it in 2016 in Article 1100 of
the French Civil Code. In Islamic law,
despite the existence of institutions
similar to one-promises, such as a
covenanted will, a kind and general
possession will, a vow, etc., which are in
the form of a unilateral legal act, based on
the principle of the will, every person has
the right to take any legal action
independently and without cooperation or
cooperation with others. Most legal
institutions have customary roots.
Therefore, if a one-sided promise has legal
effects in custom and the legislator has not
prohibited it, there is no reason to
consider it invalid and ineffective. The
principle of the will in Islamic
jurisprudence and law, which has a special
place based on traditions and verses, has
an unlimited scope that includes all
contracts and agreements. If "Al-Aqud"
(contracts) in the prophetic narration "Al-
Aqud is subordinate to the intention" is
interpreted as Al-Ahud, (covenant) in this
case, based on the principle of correctness
and validity, such unilateral acts, whether
they are a commitment or unilateral
transfer, are correct. It seems that Article
10 of the Civil Law, which was established
regarding contracts, was not specific.
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Rather, it is about predominance and can
include any legal act, including a unilateral
promise as a performance. In addition, just
as the parties conclude a contract, they
rely on and trust the other party. Such an
event occurs in the unilateral act of
promising mysticism to the audience,
which cannot be ignored.
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- For details of von Kiibel's argument in favour of
unilateral promises, see R Zimmermann, ‘Vertrag

undVersprechen: Deutsches Recht und Principles
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- soto.

2- molina.

8- essius.

4- Grotius.

5- pufendorf.

8- Franz Philipp von Kiibel.
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mance or from the promise of performance of a
moral duty towards another person.
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significant facts or from the sole authority of legis-

Loyl lsls)l8 G Jguol 9 lyal Gai> g 4 55 Al 63eg . y9 (2o Losule ool (s32lg Slgz b5 sawl pay0 630




YEUV Olxto NFel Ll AF (ol o)leds .Y o)la .A 695

Comparative Law Quarterly

———

)3l 503 Byl géS @ (5343 3k oacg - Pl
bl (3l 03505 0acg sl (=85 Al Ky
o (Sl Lo b s on Job 32552 o
W 33,8 (05 Dgao (5,595 @85 U J9B iz
Canbzl BByue g oSes yuf 395 < 03cg Ml
Slgi (505 Shlebl paiz S ez awlize (o 9
> 2k oaeg -F Lol albly (s=bg 9 Hgk> il
&g U bl sg=ie Hli9) b ladiie a5 2bb )lge
Sl Jho -)lad agsio b bld)l a5 (Solg> g
)30 SuiS (olasi 15,9 S sed Jod (pasd
Hogg, )l ogell sacg -0 8,8 sinles gloy
g U g St JWnl sacg enlplo (2011: 26
2 6B el )95 b g ) plosil @ s
029 093 9 VLD Wygo @ (5,505 gé @ ey
So LSl b oaeg Jlisbw culply .l (Joid g
09 3318 (65950 .l Wglaie WelS sls,)l,8
Blaie b L & ol Cadgaio sl glp (Joid
P U (53lg3 3929 L aSly adilas g Bl dgé>
S350l 3V il 53 o o @4 55 gl
Oladlgs iz g GS13e b aslesy eacg 4 33,8
5 8 OlSTae aSigz L)l Lglad sly,)l,8 51 Jud
il (Sig8a 3)90 )3 bl @lgi g o)L

s g )BT bl o Glgizo b g 315,18

ol P\l.d 9 63U 63cg Juad B,)
o3yl Sl aSil Cage @ B13 Wlelal g Wools,l)8
Sawe plyisl BB siwe gl a8 b g
.x;aé‘QLctd,{|93|3)|)§ 3929 )l..gszogk_f\l.o L)JI)JLU
a8 b 313,)8 594 (g0 iS =Blg )5 .l ¢ud)lo
> oo 4 30l (o0 3929 (Bgé> lalg, sl
2ad b S Gigis dos o Ly syl

ol Clal 9 Q)11 63l3)hB Al suad

@98> ool 3 bl (e sbyl8 Jusis
JaSts gl 031yl g 3uad 51 (PECL)g | sl lyd

oxd aid,S oy 3 oniS byph Wbl (Joud
P o aS slg)l Lg>g 63cld slaiss Luwlwlp
sl =g bl bl cuwl o3l CusSls Lol
oad awislidh pyide o3 bbb g oad
Juol 4l MV/Y A (oo (oldbll)cuwl
6> &S oMwl Ggb> g 489 5 el Sl
shls> 639 ST g Wllg, Gulwly pols oBle
Glelsyl g sgée don Joli aS 6391 5930 6,508
asui 3982l N Calg, 3 wgdeln SI .l
258y10) s9gll < sesll sl T 3 g (gl
oo ol 5 39 iV AY/Y AFIEgl aélyo
5l pel Gilelayl iz asbl g Cusuo Juol Gulwlp
hid g bl (o pusuo aSlxSy JWl L g gl
2l g a0 Slelial Jolis aSL 0395 sgiic Jolis
oolwl ol ogle . abl (oo ol (B9 Jlocl
VY pdono) pligal (e oplalions (bl s
omzen g (WAYY (G «am) o(PVY/ Y:
eSlgol 1oSGYN T GMbl g Slogae Gulwlp
ssbo 4 Jlo JWail g 325 lgi (50 (Jbllb pSi
aliwg g 2 Ruio <5 el plgic 4 |) 4ilxSy

0acg julaie (Sihg O
9 2 Ladd oacg 398 (50 dlazlle 45 j5b leo
ablo Sy gl Jae Sy olsie @ Jlo JUisl
S39 bl sacg .abb 313,18 g3 (03 g
6aeq U .).))5 0 —>90 o L;)Jg o2l awl glo
9l @ lo (Shg ol 35 jlese sl3)l,8 5l aS
g o oagg ) aSil 5l el Ojle ol
Uyg00 3l)l8 a5 Jl> 5 .l 03l U bogyyo
@ VS L VI dolo Jho o 03] @ boga e
S sl 4 Zuwl oSen 313,18 b g plojen Wjgo
Atiyah,1979:410-) il ab3S oloj 4 bogsyo
0359 pogio yd 0ail )5 Jac g Iyl 4y sg=i (418
Jlebsl Jolis 3ilg3 s oscq dSigz awl diigs
S0l 1) 0T b g 039 9290 Cupsidg 4y
P98 L 09 9 A9laSy Sl 5> edeg ¥
a9ylogy gl aduwn 3L Jb s Ll

Loyl slosls)l8 G Jguol 9 lyal Gai> g 4 55 Al oasg .59 (Lo Losule ool (sa2lg Slgz b5 sawl paye 630w



Comparative Law Quarterly

YEUV Olxto NFel liwnli NF ol o)lods .V o)las LA 6)95

So8> )BT 09y 9 0394 9% Joe O Wjgeo0 i
g0 Jolgs

03c9 Go=xi (gl 6360 63cg Juad aSiul Aol
wuiSle JWsl § g agsi sleyl I pel ad S,
’o|)'IiJ| Sloul sluws aS 6390 ¢l Cuso by ¢y yiogeo
03403 63£9 (632 3uad ()93 A Ll poles . uwl
2ab sz gl el 929 gl plill Jod ue
s a3 o)Ll b ¢yyao Bgis slo plas il )
B9 laslg) alayl)y skl 3ad by g (g3l plyill
Ll oo @wisluh Cuoawy 4 g oaub aSU
205 (0 639 a5 Jiloj 5 3L sssed 63eg ¢l plu
bl of e bt azgio

39 5l g pllel 30 63525 s3cg 3uad LT aSl
Obladgin 5l Sy Cawl OMis] 3j50 T L
Sl gl (2l L s b3cg Juad iadise
aS 3 (0 JVaiwl .ol 96 a9,aS, spsi
J=8 ;| (Promissory obligation) (¢l sscq sg<i
9 w0301 3929 @ 31| g 4 b g Az )
Bl |y iz ol 0l 9 50l b g Jad @ 2 pal
2l S aSig> .(Decock,2013:183)s5S (05
Su Ul (O s3ios 03eg jl Wruo (g o (Swd
Nz yo 23S sl FSge sobo 4 1) gl easg s
5 J8lss g s @y | Ji il crriz
Jus> o 4 g salg (S (SLSl Eos
@upal il Sz 4 ogh g pal L eaiS
e (=Blg g (9,5 03] b @bly g0 azgo
3S o Jitia |y sz 03] Jae ailadio o) g
S98> lo plas del (Decock,2013:183)
alai jl dgas aclgd puized 9 y2e 9 N>
II. - ool P d.Lo.‘>)| S P B U»g.uw.]
il 034 gy pal Eoidge ol 4 4:301: DCFR
(<l 131 a5y lee aly S Bgi o Sy ol
)l 3a8 30> (0 pll |) Joe ol &5 ()b
G bogise (Sgi> il 4y b dgd sg=ie (H998 L

3- Draft Common Frame of Reference (DCFR).

0 '\ F9B plill 3uady @ Gols slise @ sl3)l,8
998> Ogie g Wl)jydo )3 oed (5o s 1,9
2 Aoz Y 5olS 5> g 4 (gl slaygiss
5l Cawl OHle 3028 398 (o0 )5S Juad Cusus
il B3 [ Byl Sy ind o Uy g Camidg
aad ol w2ge 4 @S Gl ol A Sy
23 Camdg Gl Ge 4 i 1))
prido g dlayl) skl Wao b aS awl 515)1,8 8,k
paic (Martin, 2003: 256).cawl 315,48 4 o
Sl pgo Eaz ol 13158 4 gslB eyl suad
1> (38lgi g 18 @y plill @y o)Ll gdlg 5> @S
LT Sl aasi 55 (631318 3uad S imo cnl
ool i i U s 8815 U pyile (abylo
sl uad pggte 4 3uald )ls slyl,8 Lucl s
oSSl (Bods o pllas )3 yiden g8 alal,
@i 53 Jbo jolo @yl o )0 155 40l g
0390 313,18 oo Ll I (232 Mad Sl
S s )5 250 bg e (siSS dluwg 4 S
(Cartwright, 2016: 155)35,5 (0 ,ols g @i,
olas ol S oloic @ igild ol slaal 10
SlajgiS Goi> 5 Tl duol b il ol
w8 Ggd> ;o ol Juol cuwl alig
olgic @y 313)L8 JSis b alayl) 5> ohug 4 iy
Cuiel g olisebol aS Cawl 3518 o Glao bbb
33358 0 Sl byl (gl |y Sg8> g (915148
3T (50 3929 4 o ) JWil g 3425 O je0 50
aald dls)L8 @ (9l plidl 3uald oly)8 sl
9 2 g plgic 41 313)L8 Wygo (ol p> audl
5l =i slsul 5)90 53 eS| o slgs JLED!
s3cg aS 33,5 (0 3SU 35 ad,laSy exeg Gl
bl oxeg ghal @ (F96 plyil 3uad b osies
U a9,Sy oaeg a5 Cuwl Wygo el Hd 3Bl
35S solgs Janl [ gages sl glid olgic
Pl 3108 Wi o Jas o sloul 53 ol
e 3 bl @il 3979 3l 255 slovgl 4 igils

L The parties intend to be Legally bound.
2- The Principles of Consent.
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