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3. American Association of Petroleum Landsmen (AAPL), “Model Form Operating
Agreement (‘Form 610°),” 1989, (www.landman.org).
4. Offshore Gulf of Mexico (Form 710-Continental Shelf Operations).
5. Offshore Gulf of Mexico (Form 810-Deepwater Operations).
6. Canadian Association of Petroleum Landmen, “Joint Operating Agreement (‘CAPL
JOA’),” 1998, (www.landman.ca).
7. Oil and Gas UK, “Joint Operating Agreement(‘UK JOA’),” 2009, (www.oilandgas.org.uk).
D98 g0 035l €SSl 0,80 Laislay dllie e o
8. Norwegian Petroleum Directorate, “Joint Operating Agreement (‘NPD JOA’),”
(www.npd.no).
9. AMPLA, “Joint Operating Agreement (‘AMPLA JOA’),” 2011, (http://www.ampla.org).
10. International Association of Petroleum Negotiators, Joint Operating Agreement (“AIPN
JOA”), 2012, (www.aipn.org).
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1. Fault-based moral judgment.
2. Thomas Cook Group Ltd v. Air Malta [1997] 2 Lloyd's Rep 399.

R



S S e lilos glaasliziblge )5 (goos Al § pfiw ymals WAV ,le AT oo «gliad doliliad

e 5% o o 45 53,3 Joe LT & ol (ol oy 1 3, el (i
s 0 Lyl i g0 (gole jebay oS coul Jas los codel (i ayl il 50 ool 08,0
§99,0s0 HUail oals ol sl

P e ol b 5L Jub LT85l sy ] 5 53 038 (o
oo Gliebl L1y o1 plsty a7 (ggmeiay cinsl 00y jllail 5550 gole o Shoe il
0old 2o o Joddlygiws an aslinle g o (Jle laied)) $o500 Cgmne calss
(00 00matd g 00

§ o b sl o0gy alile alss 04l asein Wb e (7

ol \w))wk);ls),,a.mb)ﬂa.u Fogi sad dilaele alod 4y i (guz 4z (0
ool G151 518 s g G ailaele

ailay ST el Galseis dilasle aseds Togh oo ailinle alsw 4 jorie (55 4> (@
3 Sl G35 5|l ) b S5 o555 < Jab cabogrye Ll 3 o5 35 50
o o (VL oS o8 S5 L wles absS b amo plil |, T ilowle (V len
Jos dilygeie (gl o b (¥ b 0559 el T BT 4 azgi (900 Jad S5 L alisS
Sl b (paZld) wass (Jeeal il wlgioe a4z ol (Goli 0 Sl Sl 4 5 wiS
Cod VLS ad il b 1) ) Sy 4 S 45T WS 0 o il et
g2 ea a5 (b 0 0 pd |y S 505, oy gdes jsbas il o5T 5l ol
(2l Gl e gl slys IS ol olovl

o dde il CITodig s 10 &loe MSg YoNY Jlo jo a5 canl S5 oLLs
o Bl slesl 25b o,k 51y (svos Gl pode b 208 5 milirlin! 57
2,50, L kil sleol (570 (o268 Lol oS and (oS yoals

() ol ails 0929 9,90 90 (pl 5 (SO Wb 0gd ol goee by 4yl gl
L r"‘ﬁ—’ alixde o sode OIS,V L cnl olaisl wils oo Jule a5 (5,157 aloxil ad
Obizmes 9 023 (59, Sloj ol Jad domis )0 Conl (Sew &Sl & S Jile (26

1. Culpable negligence.
2. Alpstream AG v. PK Airfinance Sarl [2013] EWHC 2370 (Comm).
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1. “for wilful misconduct to be proved there must be either (I) an intention to do something
which the actor know to be wrong or (2) a reckless act in the sense that the actor is aware
that loss may result from his act and yet does not care whether loss will result or not or ...
'he took a risk which he knew he ought not to take.” Alpstream at [94] , with Burton J citing
Longmore J in the: National Semiconductors case, [1996] 2 Lloyd's Rep 212, at 214.
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1. 23 [2007] EWCA Civ 154, [2007] 1 CLC 188.

2. [2007] EWCA Civ 154, [2007] 1 CLC 188 at [24].
3. Millett LJ.

4. Lata culpa dolo aequiparatur.
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1. ... English Jaw differs from civil Jaw systems, for it has always drawn a sharp distinction
between negligence, however gross, on the one hand and fraud, bad faith and willful
misconduct on the other. The doctrine of the common law is that: 'Gross negligence may be
evidence of mala fides, but is not the same thing . ... While we regard the difference
between fraud on the one hand and mere negligence, however gross, on the other as a
difference in kind, we regard the difference between negligence and gross negligence as
merely one of degree. English lawyers have always had a healthy disrespect for the latter
distinction." Armitage v. Nurse [1998] Ch. 241.

2. Spread Trustee Co. Ltd v. Hutcheson UKPC 13, [2012] 2 AC 194 at 50-51.

3. Red Sea Tankers Ltd v. Papchristidis (The Hellespont Ardent) [1997] 2 Lloyd’s Rep 547.
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Clause (1.7):"...indemnify and hold harmless the Commercial Advisor ... except for any
Indemnified Damages which are found . .. to have resulted from the bad faith, gross
negligence or wilful misconduct of, or the fraud of the person seeking indemnification.”

G0 byi oy

Clause (1.9): “Neither the Commercial Advisor nor any of its officers ... shall be liable ... to
the Corporation for any losses . .. suffered or incurred by the Corporation ... arising out of,
relating to or in connection with any action taken within the scope of the duties of the
Commercial Advisor under this Agreement or omitted to be taken ... except ... Damages
resulting from acts or omissions of the Commercial Advisor which (a) were the result of
gross negligence, (b) constituted wilful misconduct, (c) constituted fraud, or (d) constituted
bad faith.” [1997] 2 Lloyd's Rep 547, at 579.
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1.[1997] 2 Lloyd’s Rep 547, at 583-585.

2. “... appears to me to embrace serious negligence amounting to reckless disregard, without
any necessary implication of consciousness of the high degree of risk or the likely
consequences of the conduct on the part of the person acting or omitting to act”. [1997)
Lloyd’s Rep 547, at 586.

Y5



S S e lilos glaasliziblge )5 (goos Al § pfiw ymals WAV ,le AT oo «gliad doliliad

7 o) R S e e (&

038 oo olyie Tl 5 " peoo (oline et 4 5l 55 il 53 s 5 oS
d_,.‘a)_> 4= d)j.w)..\.m.a.’ odio u&!bl L.99D Jya‘ d,..laf > .. Y.A Jas/w.)»
b Ao aiS e Jolis Logil Ly (3l 10 (5xSies yeall pstio «HlandSl Jgo!

el 45 bl e Jold ailes o A8 s Sy, Sy de st
ol jorrds el 1,550 4 dsdis YL Sy pouiio QT S| S5 oo A>gin 38 ,leie
(eliel o pas 0 aSTas Gils Bl e s b Gils o (alocl e
Ll 02 (2P0 b S92

S 00 S92 w[a 6.0[5 0)&3) )‘ V(LL..OKMJ”.,) (_gji.n) dud> o».\.ij).) )
(569'94'“ U"'“}k)"‘ AS‘JD- S B> ‘) )...a.o.: L) g.,u.w.: """Jﬁé““"’ u.\.s‘y(s.o.s w‘ oéa.o..;
B Ll LSSl g8 0 oo A bl cagtho (pKins yoadl LT a5 s
Ll g ool 0I5 50 zaie b i 4o oads ol pMas! slins Lo yo i aShy
By pady | yion Gz b Gbler (Eidghue OLSI gl aS 5 15 o ames
wles L3, ouilg>

1. “If the matter is viewed according to purely English principles of construction, I would
reach the same conclusion. 'Gross' negligence is clearly intended to represent something
more fundamental than failure to exercise proper skill and/or care constituting negligence.
But, as a matter of ordinary language and general impression, the concept of gross
negligence seems to me to be capable of embracing not only conduct undertaken with
actual appreciation of the risks involved but also serious disregard of or indifference of an
obvious risk. The difference in the way in which the concepts in clauses 7.9 ... are
expressed appears to me entirely consistent with the phrase receiving its ordinary meaning
and embracing both situations.” [1997] 2 Lloyd's Rep 547, at 586-587.

2. ... Whether clauses 7.9 ... are interpreted according to United States or English principles
... the concept of gross negligence in these clauses does not involve, necessarily, any
subjective mental element of appreciation of risk. It may therefore include ... conduct
which a reasonable person would perceive to entail a high degree of risk of injury to others,
coupled with heedlessness or indifference to or disregard of the consequences. The
heedlessness, indifference or disregard need not be conscious.” [1997] 2 Lloyd's Rep 5"7,
at 587-588.

3. Camerata Property Inc. v, Credit Suisse Securities Europe Ltd. [2011] EWHC -179

(Comm), [2011] 1 CLC 627.
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1. Oil Pollution Act 1990 § 1004.
2. Oil Pollution Act 1990 § 1012.
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1. “Gross Negligence / Willful Misconduct means any act or failure to act (whether sole, joint
or concurrent) by any person or entity that was intended to cause, or was in reckless disregard
of or wanton indifference to, harmful consequences such person or entity knew, or should
have known, such act or failure would have on the safety or property of another person or
entity.” “AIPN JOA,” Model Contract (Houston, Texas, n.d.), (https://www.aipn.org/.81.1).

oLl Voo A Jlow (o 58 (95 (e o HLdSSl Bgas pllas (o y50 pMasl a7 bl ey ols Y

byl 33155 O jao 0 aS Sl sl S lg¥ e 4 azi] 5 ol e 0 iz e gy 00,55 Iy oadeie
INCTSPPR I I Agg}LnS.‘>| olad pgas pl jo

)



S S e lilos glaasliziblge )5 (goos Al § pfiw ymals WAV ,le AT oo «gliad doliliad

alozil el g B ols Ll d )0 j5ie Cudipms a4z gl L aS 0500
sl bl pla g Cejlaze b bl (S 5l cblas

ool b ellas Suilonss iy x5 o e lilas glapyd 5o 38 o b > Ll
osmar s o Jsle Fais sz 5 Jsle AIPN Joe F.5 ools ;5 70 S
dole slos Mo 5 aallg sl 5l (20 Sudghne Ly aiza 9 b5 5 &)l
e gedny 0 ol 8 lae ST S (095 S jline e 03Il 1K) Wl S ghane
e g 5 B (S s (plapon b 5 e 8 ite sly) eeas
Ll Jale GFss0e b Jole slalbs Hlo L

@ ) QLR AIPN Jae 5 Ccs (3llas o0 by Colghe pac byt (Jl> 0 4
52 3155 o b b g sl (glai ;5 g0 10 Ll S piie dediie 10 4S 03,5 31y ]
Azl wole ol wlwl o aiS 70 ol aeliiiblae jo 09> Cllay |, Ll 5l G
Sl b &l 355 rgo Logiiams sl &ly oS 10 b ol )| 3yl LSS
1S Lk g Sty Sadghane (SLAIS p ogdle g (28, (6 Cdghne

Lol BT g5umme g Lo lus Jghumo ¢ Jule L (A

505 TS 5 3l e aiman 5 (o1l ol sfens oJale b (o
RG] [N VYT IWESE SRy K

ol gadiia (6 VS s I ool iy slacdgius § o lus Jghume ( Jole b (7

5 dle ey b L 358 slaan 3l Ko o ] S50 0 Jlo 5o &
0505 et Sl 5 x5 0l JUB 5 Sielses Jole S aigieer

Cs S 35 (Sae lSS |y St al D90 4o 2> Jole el
Ly oS il b gl & aely gloS 5 b ole a3, 0a LSS aSyl S
g Cedghums b & jlus oloyl cely (gowe b

1. “UK JOA,” 1.1.

2. ““... neither Operator nor any other Operator Indemnitee shall bear (except as a Party to the
extent of its Participating Interest share) any damage, loss, cost, or liability resulting from
performing (or failing to perform) the duties and functions of Operator ... even though
caused in whole or in part by a pre-existing defect, or the negligence (whether sole, joint or
concurrent), gross negligence, willful misconduct, strict liability or other legal fault of
Operator (or any other Operator Indemnitee).” “AIPN JOA.” § 4.6.A.

3. Senior Supervisory Personnel.

Yy



S S e lilos glaasliziblge )5 (goos Al § pfiw ymals WAV ,le AT oo «gliad doliliad

S LSS sme S b (S s & Lgie o Jale Sy 4]
slocs b Jole ad )l (LSS asilen \)PL’ oy axiliz 9 398 03 5l 0 )
b o )las cigh (soae Al3d b (oS joall Siye g oiiS 1 sl ol dly
4 Wlgi o ol olamil 51 LS 50,5 e 28yl Slocilay oaal s5zgas (slaedghuns
L 00,5 Jole dazgie Sl i3s3 £, oole slie olsl s b 95 ailiS o5 jiiie Sl
oles s andl il 43,8 54 | o ol ol ygele b gele a5 Wb arass 3,b 4
el 08,8 i Jole gl F.F oole a5 (gog0>

AIPN Joss g asiloard Cy a5 955 dugids o oyl )l LS 1S eyl Bolias
O Slyeany ) 65988 e b T e 58 Gl Jeod 5 gt sloasy
S Glseany | Ladl 5l (S atilsi o byl 5 sl o3gai (Bpme 03] U
S 0 gl ol aS cnl g oS Ol «al | gl LS o le
Clos by S jeall Oj50 50 (il Slatadgiune (9903 Sgasme Ll j3 Ko
NGV PH] N Ove

aoli@dlge 8y b e adaily 5o (S o oo Sloges (pl AT 99 e ast
(Jle plomean coal e 0l (S936 Glacegius 5 Conl (51> S yiie Slides
) 095 G ni (9l b a5 (b eatiSo )y armmetan s Sjlus jop Sjyge
Ol 58 Jale Man) pals (ol azsliz digae al Sjld ez Jggeme o010
o p Oyl ol amelin ) Ol Sl 4 ibgs (o595 )0 of Colsle
aile Sl g a5 (90 ,0) Jele 03 alex 5l Bl dan Clusas gl Lawgs
D oo aLBINE (i

G Gl b (S yalli ) Cound Calggume Bdo bl Ll O
ey Alal, o) Cdss e o, b AIPN Jae wiile a5 5,15 5529 el ol L
Satylod 055 0l (5,5 LSS Skte gaas il b (oS jals 4y bgis 355
L Laolals ax 51 eenl ou a1 iy Yool LSSl Boi> allas 1o Eoghos i

1. Secondee.
2. Onsite managers.
3. Country managers.
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1. Service Contract for Development Operations,” 2008 § 12.7.
2. National Iranian Oil Company. “Engineering, Procurement, Construction & Financing
(EPCF),” 2012.§ 37.3 & 37.6.
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1. National Iranian Oil Company, Development and Production Operations Service Contract
(‘IPC’), 2017.
2. Republic of Iraq. “Iraqi Model Producing Oil Field Technical Service Contract
(‘PFTSC’),” 2009. § 1.41, 24.2,24.3,24.7,29.4, 41.15.
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1. Conscious awareness.
2. Blackburn and Lightfoot, “Wilful Misconduct and Gross Negligence Exclusions in Knock-
for-Knock Provisions in Offshore Contracts.” 199-200.
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Abstract

A well-known method for risk management in petroleum joint operating
agreements (JOA) and, generally speaking, in upstream petroleum contracts
is the use of knock for knock liability clauses. In such clauses, the liability is
limited to gross negligence and willful misconduct. While conventionally, in
British legal system, likewise Iranian legal system, the difference in degree
of negligence is not recognized, new decisions of British courts indicate the
movement toward the acceptance of such concept. However, subjecting the
liability to such negligence and also willful misconduct by the parties may
well be recognized and declared as valid in Iranian legal system too.
Finally, although some legal authorities support that the concept of gross
negligence is similar to the concept of willful misconduct, it is established in
this article that willful misconduct has a recognized concept and it is
distinguished from gross negligence in the British legal system. However, at
least, the model published by the Association of International Petroleum
Negotiators (AIPN) on joint operating agreement introduces a single
definition for both, probably for avoiding future unwanted interpretations.

Key words: Gross Negligence, Wilful Misconduct, Risk Management, Knock
for Knock Clause, Liability Exclusion, Difference in Degree of Negligence.
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