@)@ e Contem pO ra ry Online ISSN: 2821-0514
QL Comparative Legal VISl S (53

B ity 2 Winter 2024
University of Tabriz StUd IeS
Avrticle Type: Research Article Pages: 97-132

A Comparative Study of Formal Measures to Protect
Witnesses Against Threats (Article 214 of the Criminal
Procedure Law and its Executive Regulations)

Peyman Dolatkhah Pashaki'™| Razia Yusufzadeh?] Mohammad Reza Rahparpour®

1. Ph.D. Candidate in Criminal Law and Criminology, Allameh Tabatabai University, Tehran, Iran
peyman.d77@gmail.com

2. Master of Criminal Law and Criminology, University of Qom, Iran ysfzade.88@gmail.com
3. Assistant Professor, Allameh Tabatabai University, Tehran, Iran rahbarpour@atu.ac.ir
Abstract

Protecting witnesses against threats is a manifestation of adherence to the
principles of fair proceedings and guaranteeing the rights of both parties in a
criminal case, however, the practice of different countries in this field is
different, the law of criminal procedure while developing several legal articles
and also establishing executive regulations for the article 214 C.P.A. has taken
a big step towards the implementation of this task. Although the protection of all
kinds of life, material and dignified values of witnesses in lIranian law is
considered a positive point, but the challenges and basic questions regarding
the quality of protection of witnesses of special security crimes and economic
corruptions, vulnerable and intimidated witnesses, the need to pay full attention
to The financial dimensions and the allocation of legal and psychological
assistance and the use of the capacities of restorative justice and civil society as
well as the quality of the conflict of these protective measures with the rights of
the accused can still be proposed and need to be answered. From the library
sources, in the process of comparative study and presenting numerous
comparative examples, an attempt has been made to answer and present
suitable examples to the Iranian legislator. Considering the numerous
suggestions of the article, it is evident that, along with the necessity of practical
application of legal regulations and executive regulations, the Iranian legislator
should take serious and firm steps in order to adopt special protective measures
for vulnerable witnesses, provide wider financial support to witnesses and
provide legal assistance and take psychological counseling.
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22. 36 Direction Prohibiting Accused From Cross-Examining Particular Witness.(2) If it Appears to
the Court—(A\) that the Quality of Evidence Given by the Witness on Cross-Examination—(l) Is
Likely to be Diminished If the Cross-Examination (or Further Cross-Examination) is Conducted
by the Accused in Person, and (li) Would be Likely to Be Improved if a Direction Were Given
Under This Section, and (B) that it Would not be Contrary to the Interests of Justice to Give
Such a Direction,the Court May Give a Direction Prohibiting the Accused From Cross-
Examining (or Further Crossexamining) the Witness in Person.
S38Defence Representation For Purposes Of Cross-Examination. 3).... The Court Must
Consider Whether it Is Necessary in the Interests of Justice for the Witness to be Cross
Examined by a Legal Representative Appointed to Represent the Interests of the Accused. (4) if
the Court Decides that it is Necessary in the Interests of Justice for the Witness to be so Cross-
Examined, the Court Must Appoint a Qualified Legal Representative (Chosen by the Court) to
Cross-Examine the Witness in the Interests of the Accused.
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24. Witness Anonymity Orders (1) ... Court Considers Appropriate to Ensure that the Identity of the
Witness is not Disclosed in or in Connection with the Proceedings. (2) The Kinds of Measures
that May be Required to be Taken in Relation to a Witness Include Measures for Securing one
or More of the Following—a) that the Witness's Name and Other Identifying Details may be—
(i) Withheld; (ii) Removed From Materials Disclosed to any Party to the Proceedings; (b) that
the Witness May Use a Pseudonym....
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25. Valette Vanessa, Procédure Pénal, (Paris: Ellipses, 2007), p. 219.
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29. Douglas v Alabama
“..0ur Cases Construing the [Confrontation Clause] Hold that a Primary Interest Secured by it is

the Right of Cross-Examination; an Adequate Opportunity for Cross-Examination May Satisfy
the Clause Even in the Absence of Physical Confrontation....”
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33. United Nations Office on Drugs and Crime, Good Practices for the Protection of Witnesses in
Criminal Proceedings involving Organized Crime, (NewYork: United Nations Office on Drugs
and Crime, 2008), p. 41.
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5. Types of Protection Measures;Atrticle 27
The Measures by Which the Protection of Witness or Person Close to Him or Her is Provided Shall
be as Follows:
1. Physical Protection of Person and Property
2. Relocation
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40. R v Mayers and Others [2008] EWCA Crim 2989
R v Donovan and Kafunda [2012] EWCA Crim 2749
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TF ¥ Olias) g 5 oo 0)las oo sloz S puoles s G colelas 0

¥y

-l

CuogSine oS> j9do (sl s o plin ol Oaled o (0558 5> cplple
S99 69 SS9 b g made sgw )l Wld i 5 2 sln B ISl AT L iy
Gloigy 1 51 e (sly cals salys by bl ol g5 ol sl azily
OBl 9 g 5 e b g Wil ol Caled | et 4y Sl (> @
Bilal a5 (28 3 b g il awdly ) ol mily lho D g prde (Sojed Banlie
Sy dard Bilow g Caasd 3y90 > SleMbl bl sl adly 1y sald 1 ey
Cipnds 0l 5 b g gy Gl bl s )3 (g9 ShLBI s il
Ded o b ply pbio O3leed «jgo pl 3 9335

5 coles bl A Bole 4 Sned Coyo ¢ 5655 ()ly90 )3 oy oo Hlasdy dous )
395 (o digy 53 OUaS Cunl (6y958 5 Cund (B oo B9 (e polatedy 2500
g 335 dlgo b ojylia 3185 5 pls o> 0lg)l oS3l (o jlondipshae (sladjlilinl 4
b il awsly arg plio dals @aled opd jolateds Jlo olojlo 8L lojle o>
23,5 (e o (lagde (183 Bod> s (12 y20y0 d9rcd | Coles (el

Lo lpanion

39> 4 390d 3l (oles g blis 105 590 )0 dlpid L S5 4 a0 opl
B D 5l coles &Uw] 5 ol B0 cdas dyge oS 39 o0 IS O])'.’.‘

Foe o903l nbos dlal oSS a3 Wlge Wil i ;4 5 av g5 5 conl 4 S
9 gl

ST Byl (559 05 ¢ aloa gyl -

(o 2lolid =) 2905 (sanatod ghaw dw ) Glyie 1) 25068 | Coles g9d90

42. 1- Vasilyev and others v. Russia 22.09.2020 (application no. 38891/08)
2- Ellis and Simms and Martin v. the United Kingdom 2012 (application nos. 46099/06 and
46699/06)
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43. Vulnerable and Intimidated Witnesses
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Standard 20: Claiming expenses: ... If You are Unable to Get to and From Court for Financial
Reasons, You Should Inform the Witness Care Unit as soon as Possible in Advance. They will
Inform the CPS Who can Organise the Payment or Advance of the Cost of Your Travel...
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Deemed terms of protection agreement: A protection agreement is deemed to include an obligation:
(b) on the part of the protectee,
(ii) to Meet All Financial Obligations Incurred by the Protectee at Law that are not by the Terms of
the Agreement Payable by the Commissioner,
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52. Protection of the Rights of Third Parties, Especially the Honouring of the Witness’s Debts and

any Non-Relocated Parent’s Custody or Visitation Rights, p. 8.
VY o O (ng woie Jlo plojls p g a5 Slge L allis i OY

54. Action as to Obligations etc. of a Participant
(1) If a Participant has any Outstanding Rights or Obligations or is Subject to any Restrictions,
the Commissioner must Take such Steps as are Reasonably Practical to Ensure — (a) that Those
Rights or Obligations are Dealt with According to Law; or

55. (5) That Action May Include Informing a Person Who is Seeking to Enforce Rights Against the
Participant of the Details of any Property (Whether Real or Personal) Owned by the Participant
Under his or her Former Identity.
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63. Rule 17 Functions of the Unit
1. The Victims and Witnesses Unit Shall Exercise its Functions in Accordance with Article 43,

Paragraph 6.
(iii) Assisting Them in Obtaining Medical, Psychological and Other Appropriate Assistance.
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66. Isabelle Fery, Executive Summary of a Study on the Protection of Victims and Witnesses in
DRC,(DRC: Protection International, 2012), p. 17.

67. Article 12
During the Course of the Protection Programme Application, the Protection Unit Shall Provide
Necessary Economic, Psychological, Social and Legal Assistance to the Protected Person. It
Shall also Assist the Protected Person with the Provision of Economic and Social Support until
the Moment He or She Achieves the Economic Independence.

68. Article 22 The Agreement Shall Contain:
3. Obligations Towards the Witness i.e. Person Close to Him or Her:
To Provide Him or Her with Necessary Psychological, Social and Legal Assistance in the
Course of the Protection Program Application.
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72. Isabelle Feryop.Cit,p22.

73. Rule 18 Responsibilities of the Unit
For the Efficient and Effective Performance of its Work, the Victims and Witnesses Unit shall:
(e) Where appropriate, Cooperate with Intergovernmental and non-Governmental Organizations.
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