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Abstract

According to common jurisprudence, apart from crimes, punishments are
based on a dual system, they are either hadd or ta'zir. This duality of
punishments is not based on text, even though there is no text about this.
Rather, this is due to a kind of trap that jurists have obtained from the
collection of texts in the field of punishment. The duality of the penal system
has caused all the punishments mentioned in the hadiths to be added to the list
of hudud or punishments based on common assumptions, regardless of
whether or not they have been assigned limits or punishments. In this way, in
many cases, the limit or punishment of the punishment is determined without
any textual evidence, only with common jurisprudential concepts and
considering the characteristics of that punishment. This, in turn, has been the
source of many disputes about the nature of punishments; However, naturally,
the ideas of jurists about the characteristics of punishments are not the same
in all cases. The emergence of punishments with the title of "prescriptive
punishments”, which, by assumption, have similarities to the limits and
punishments, is a testimony to the differences caused by the differences in the
presuppositions of the jurists about the types, nature and characteristics of
punishments. On the other hand, the inclusion of ambiguous punishments,
which are not defined in the texts, to the list of rules and punishments, has led
the jurists to a dead end in some cases. Considering the punishments of
deprivation of life, life imprisonment, amputation, shaving of the head and
even fines as a limit, without the fact that there is a limit to them in the hadiths,
has in some cases made it difficult for the jurists to understand the nature of
the causes of these punishments. This exclusionary and inferential idea, that
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in particular, the punishments of taking life, life imprisonment, and
amputation are limits in nature and are not used as punishment in any case,
has caused contradictions in some cases. For example: In the hadiths, the
punishment for the crime of apostasy is death, although there is no limit to this
punishment. The majority of jurists, based on the aforementioned premise,
consider this punishment to be a limit, and the crime of apostasy as requiring
a limit. In the meantime, a famous jurist such as Mohaghegh Hali clearly
places the crime of apostasy among the crimes subject to Ta'zir. Then this
contradiction occurs, is it possible that a deterministic punishment such as
taking life is ta'ziri? Considering the use of hadd and ta'zir in the Holy Qur'an
and hadiths, it shows that by taking into account the usage of hadd and ta'zir,
and based on ijtihad and methodical inference, in contrast to the idea of "dual
punishment in Islam”, the idea of "multiplicity of punishment in Islam™ can
be proposed. and thus it is removed from the list of problems and prohibitions
of the Islamic penal system.

Keywords: Punishment, Hadd, : a’zir, Islamic Penal System, Duality
of Punishment.
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