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Abstract

In terms of the general rules governing transactions, contractual obligations are determined based on the
intention of the parties and the provisions of the agreement; At the same time, in some cases, this rule has
been ignored and the legislator, contrary to the true will of the parties, has assumed the existence of a contract
and considered one nature of the contract to be the ruling of the other nature and has made the effects of the
second nature to be based on the first nature. With the aim of explaining the nature and limits of this practical
procedure of the legislator, the present research has investigated the examples of legal relations that the
legislator has assumed in terms of another contract and presented a rule to identify them in the legal system
of Iran and England by using descriptive and analytical method. In English law, examples of this presumption
are similar to collateral contract, good faith and legal fiction. On the other hand, its examples in the law of
Iran should be considered such as apparent representation, coercive suretyship, etc. The comparison of the
mentioned institutions can lead to providing a clear Criterion of this practical rule of the legislator. Following
the examination of these institutions, the conclusion was reached that the examples of domestic law in terms
of style and works are in accordance with the structure of the rule of government in the science of
jurisprudence, and on the other hand, despite the commonality of this concept with the titles of side contracts,
the principle of good faith in English law. In essence, they should be considered different. Regarding the
legal presumption, although it generally flows in non-contractual relationships and in the contractual field in
terms of application and explanation of effects and conditions, it has less development in the English legal
system both in legal literature and in enforcement; In terms of the purpose of the situation and its effects, it
is similar to the legal relations in terms of the contract, and the logical relationship between the two can be
described as absolute general and private; Therefore, in order to explain the works and rules governing this
procedure of the domestic legislator, we can use the rulings of this institution.
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Extended abstract

1. Introduction

According to general contractual rules, the
relationship of the parties to the contract is
formed based on will and agreement, and each
contract binds its parties to its provisions only
when the correct will of the parties is involved in
the formation and continuation of that contract.
At the same time, it can be seen in the available
jurisprudential and legal sources that the
expression "in Hokm of.." is used in the
statement of rulings related to some legal actions,
which indicates that the legislator has applied the
effects of another legal entity on the first one
(against the will and consent of the parties); this
is despite the fact that the concept of these two
natures is not exactly the same, and according to
general rules, they should not have the same
rulings and effects. Due to the fact that this
procedure is used by the legislator in practice and
its examples can be seen in various laws; It
becomes necessary to determine its nature. For
this purpose, it is necessary to examine similar
concepts in comparative law and compare it with
examples of this concept in domestic law. So
concepts similar to Hokmi contract in English
law, including collateral contract, good faith and
legal fiction were examined.

2. Methods

The current research has used the capacity of
comparative study to explain the characteristics
of the concept of "legal relations In Hokm of
contract" and to identify its components in
domestic law. Therefore, the authors have
examined its apparently similar concepts in the
English legal system, including collateral
contract, good faith and legal fiction. Analytical-
descriptive method has been used in examining
the nature and effects of the mentioned concepts
in the law of Iran and England. Through this
comparison, it is possible to determine the limits
and conditions of this legislative action and its
consequences.

3. Findings

The most significant conceptual components of
the Hokmi contract include the following: "The
legislator's assumption is coercive, the basic real
relationship can be a contractual or non-

&8

———

Comparative Law Quarterly

contractual relationship, the legal relationship of
the parties is not a voluntary contractual
relationship in the true sense, there is no
requirement for the occurrence or survival of the
contract”. This concept should be considered
consistent with the structure of Usool-based
Hokumat rule; Because the legislator considers
the basic legal relationship to be another contract
through taking possession of its subject. Hokmi
attorney, forced guarantor, assumption of validity
of the actions of commercial companies, et. are
examples of this concept in domestic law.

4. Conclusion

The results of comparing examples that can be
examined in English law, including collateral
contract, good faith and legal fiction with the
examples of Hokmi contract in the law of Iran
show despite the similarity of this concept with
collateral contract and the theory of good faith in
English law, their nature should be described
different. In fact, the collateral contract is the
identification of the real scope of the voluntary
contractual agreements of the parties, and the
theory of good faith is only effective in terms of
protecting the third party and preventing his harm
in the relationship between the parties of the
contract, and this theory limits the effects of their
will.  Although the concepts discussed in
domestic law and English law are often shared
with legal relations in terms of contracts in some
cases; Legal fiction partially has the same
meaning of legal relations in Hokm of other
contract. Therefore, in order to explain the rules
governing this procedure of the domestic
legislator, the rulings of this institution can be
used. Of course, considering that the examples of
legal relations in Hokm of contracts in
Imamiyyah jurisprudence and law of Iran are in
accordance with the Hokumat rule, the
differences between legal fiction and Hokmi
contracts should be seen as the same differences
between legal fiction and Hokumat.
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