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ABSTRACT

The occurrence of global epidemics such as SARS,
Covid-19, Zika, etc. showed that the conventional
rules of international law can hardly prevent the
occurrence of catastrophes that apparently can
not be attributed to the violation of the obligation
by one of the subjects of international law. The
reliance of the mechanism of reparations of the
system of responsibility for wrongful acts on the
occurrence of a prior wrongdoing provides an
opportunity for states of origin of epidemics to be
free from the obligation to compensate. In these
circumstances, it can be beneficial to pay attention
to the relatively emerging concept of "Liability
for ultra-hazardous activity", which implies the
establishment of liability beyond the wrongful act.
This article, while explaining this type of liability
and examining its legal origin, tries to examine
whether it is possible to extend the rules of this
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kind of liability to the activities that cause epidemics. This article concludes
that there are similarities between ultra-hazardous activities and those that
lead to epidemics, but in order to use the concept of liability for not-prohibited
activities, some components need to be met.
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[Extended Abstract]

The outbreak of epidemics such as SARS and Covid-19 in the last two decades,
which have caused significant deaths and widespread economic disruption in the
world, showed how vulnerable the world is to the epidemics. The international
community needs a comprehensive legal system, or at least a set of effective rules,
to confront the recurrence of these catastrophes. In this regard, a primary obligation
to prevent such crises could be an apparent option. Accordingly, one of the
principal purposes of International Health Regulations (IHRs) is the “prevention
of international spread of disease.” (Article 2) However the recent outbreaks show
that this rule “is scarcely able to address the...damage to human well-being and
health.” This fact reveals the need for more stringent rules.

The way of occurrence of the two recent epidemics, SARS and Covid-19, can usher
us to the proper path to reach a more appropriate legal regime. Significant scientific
reports indicate that the both diseases are zoonotic and related to wildlife markets
in China. The reports also confirm that the vast majority of epidemics are originated
from animals. There is no treaty or customary law prohibiting the purchase,
sale and consumption of all wild animals in international law. “Convention on
Biological Diversity (1992)” and “CITES (1973)” which are the most relevant
treaty regimes concerning the sale and purchase of wild animals, merely impose
insignificant restrictions and do not include an absolute ban in this area. Due to
the unknown effects of some human activities which cause ecological changes,
this possibility could not be ruled out that the other lawful activities, could also
lead to the outbreaks by bringing about mutations in viruses or bacteria. The link
between some outbreaks and the lawful activities under international law provides
an opportunity to shed a light on a liability regime for not prohibited activities as
one of the most appropriate legal regimes involving the epidemics. This type of
regime requires States to take some rigorous measures regarding risky activity to
dedicate greater attention to these activities in their jurisdiction which could in turn
result in preventing the outbreak of the epidemics. In contrary to the international
responsibility which is based on wrongful act, liability regime focuses exclusively
on the lawful activity. The International Law Commission (ILC or Commission) has
been debating the issue since 1978 and, after much controversy, it limited the topic
to the “Prevention of Transboundary Harm from Hazardous Activities” in 2001.
One of the main obstacles in the Commission's efforts was that States’ liability
for “any damages” was not established in customary international law, and States
were unwilling to accept such huge accountability. Nevertheless, there are some
practices, particularly in international treaty law, in favor of liability for activities
that cause ultra-hazardous harm. These types of harms are rare but they could be
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catastrophic if they occur. There are some similarities between activities that cause
epidemics and ultra-hazardous activities. Existing practices regarding the liability
for ultra-hazardous activities generally refer to the environmental damages, and
there are no practices regarding liability for epidemics. However, as the ILC states,
the liability regime is not limited to the environment. The ICJ also “recognizes that
the environment is not an abstraction but represents the living space, the quality of
life and the very health of human beings.”

This article tries to study the implementation of the liability regime on
epidemics. This paper suggests that similarities between ultra-hazardous activities
and those that spark epidemics could be used to draw more attention to and deploy
measures to contain the latter. The dependence of liability on a particular activity
is its Achilles heel. There are some conceptual barriers to extending liability to
accidental epidemics, so this category of epidemics remains out of the domain of
liability and continues to be subject to due diligence efforts regarding the prevention
of epidemics. Thus international law should move toward a general and contractual
ban on such activities. The main purpose of the legal regime governing epidemics is
the nonoccurrence of epidemics, and the compensation of damages is the ancillary
goal. Death is a loss that has no compensation. Although the liability regime can
reduce the likelihood of an epidemic, it is not as effective as banning activities that
definitely lead to epidemics. Until such a ban is achieved, the most effective regime
for dealing with epidemics is the liability regime.
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