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Abstract

There is a growing stream of critics who consider investment arbitration in favor of
foreign investors and as a negative force as opposed to sustainable development.
The phenomenon of third-party funding and its use in investment arbitration has
increased such concerns. Third-party funding is basically the payment of all or a
part of the arbitration costs of one of the parties of dispute by a third party funder
which in return, the funder receives a percentage of the output of the award if
successful. The purpose of this article is to explain and analyze the theoretical
differences between pros and cons of third-party funding in terms of access to
justice, screening mechanism for the claims, and the financial consequences on the
host state. In this article, the advocates consider third-party funding as a means of
access to justice for aggrieved investors in investment claims, while the adversaries
having in mind the profitability of third-party funding, consider this method in
arbitration as a form of wealth transfer from public sector to private corporations.
Also, they refer to the asymmetric structure of the investment arbitration regime as
well as the risks arising from the transfer of management and control of arbitration
process to the third party funders.
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2. Third-Party Funding (TPF).
3. Eric De Brabandere & Julia Lepeltak, “Third Party Funding in International
Investment Arbitration”, Grotius Centre Working Paper Series, Grotius Centre for
International Legal Studies, Leiden University, Law Faculty, Grotius Centre
Working Paper No, (2012/1), at 5.
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1. Jonas Von Goeler, Third-party Funding in International Arbitration and Its
Impact on Procedure (The Netherlands: Kluwer Law International, 2016) at 18.

2. Maintenance.

3. “Law Reform Commission of Hong Kong”, Third Party Funding for Arbitration
Sub-committee Consultation paper, http:// www. hkreform. gov.hk /en/ docs/
tpf_e.pdf), 22 December (2018), para 1.18.

4. Champerty.

5. Ibid. at Para 1.
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2. Arbitration Ordinance (Cap 609), s/98J.

3. Unrub v. Seeberger (2007)10 HKCFAR 31; Winnie lo v HKSAR (2012) 15

HKCFAR 16; Raafat Imam v Life (China) Co Ltd (2018) 4 HKLRD 152.
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2. Access to Justice.

3. Investor-State Dispute Settlement (ISDS).

4. Saipm v. Bangladesh, ICSID Case No. ARB/05/7.

5. Loewen v. United States, ICSID Case No. ARB (AF)/98/3.
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1. UNCITRAL Working Group III, “Report of Working Group I1I” (Investor- State
Dispute Settlement Reform) on the Work of its Thirty- Forth Session A/Cn.9/930,
19 December 2017, Para 29.
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