Journal of Legal Research: V 20, Issue 46, Summer 2021

Studying developments of mistake theory in Contracts as
reformed by the French Civil Code in 2016

Sayyed Amin Pishnamaz*!, Amir Zare?

1. M. A student in Private law, Faculty of Law, university of judicial sciences and administrative services,

Tehran, Iran.

*. Corresponding Author: Email: pishnamaz96@gmail.com
2. ML.A student in Private law, Faculty of Law, university of judicial sciences and administrative services,

Tehran, Iran.

Email: amirzare74@outlook.com

169

Publisher:
Shahr-e- Danesh
Research And Study
Institute of Law

Article Type:
Original Research

DOI:
10.48300/JLR.2021.132617

Received:
21 April 2020

Accepted:
30 May 2020

Published:
6 September 2021

ABSTRACT

A mistake in the contract is a misconception
of the parties or one of them about one of the
elements of the contract. In the civil codes,
Mistake nature and condition is usually
described as a part of intention and consent
title. Following the amendments in the French
Civil Law (Contracts Law section) in 2016,
the Mistake regulations were changed. This
transformation was significant because
Napoleon’s code articles remained intact over
the past two centuries, and interpretations by
courts and lawyers in this regard have led to
the formation of a different approach to the
Code texts in the Mistake section; According
to Articles 1130 to 1136, and then 1139 and
1144, the mistake rules are relatively more
detailed than in the past. Innovative topics
Such as descriptions of the circumstance that
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is a ground for nullity clarified of essential qualities in a contract, mistake
in the subject or the law, also in the subject and the contractual person, a
mistake in the motivation and mistakes caused by the fraud. Some kind
of neutral errors such as mistakes in the evaluation and motivation are
mentioned. The French Civil Code (1804) is the most important source
of adaptation of Iranian civil law in the general rules of contracts;
therefore, any review in this section can be effective in providing new
interpretations for Iranian code and inspiring its reform. In this article,
an effort has been made to provide a relatively accurate analysis of the
current Mistake theory of French civil law.
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29. Article 1133:»... Acceptance of a risk about a quality of the act of performance rules out mistake
in relation to this quality«.
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31. Conscious Ignorance

32. Melvin A Eisenberg, “Mistake in Contract Law,” California Law Review 91(2003):1630.

33. Article 1130: “Mistake, fraud and duress vitiate consent where they are of such a nature that,
without them, one of the parties would not have contracted or would have contracted on substantially
different terms”...

34. Relative Nullity
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35. Article 1131:» Defects in consent are a ground of relative nullity of the contract«
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Mekki, Mustapha, “The French reform of contract law”, Journal of Civil law studies 10 (2017): 238.
36. Article 1132: “Mistake of law or of fact, as long as it is not inexcusable, is a ground of nullity of
the contract where it bears on the essential qualities of the act of performance owed or of the other con-
tracting party”.
37. potheir
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39. John Cartwright, Stefan Vogenauer and Simon Whittaker, Reforming the French Law of Obligations
(Oxford: Hart publishing: 2009), 509.
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40. (former) Article 1110 »Mistake is a ground for annulment of an agreement only where it rests on
the very substance of the thing which is the object thereof«...
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47. Article 1133: »The essential qualities of the act of performance are those which have been express-
ly or impliedly agreed and which the parties took into consideration on contracting. ..«
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49. Article1134: » Mistake about the essential qualities of the other contracting party is a ground of
nullity only as regards contracts entered into on the basis of considerations personal to the party«

50. (former) Article 1110 » .... unless regard to/for that person was the main cause of the agreement.«
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54. (former) Article 1131: » An obligation without a cause, or upon a false cause, or upon an unlawful
cause, can have no effect.«

YOF ol 3 oges deled (puiig < bjelS 0O
56. Bermann and Picard, (op. cit.), 214.

DY ks Gde Goi> ¢y « S 0, DY

Pishnamaz, Sayyed Amin & Amir Zare “Studying developments of mistake theory in Contracts ...” Jour. of Legal Res. 20,
no. 46 (Sep 6, 2021): 169-190.



e 135138 55 Lol 4y las Y go0 adlllas

a8 0555] Gyo 350 5 olitiD il Adld jyhe (ogad plyd dwdlyd Sde eilE VITD el
Sl S i Sl (s 6yt 251 315,15 o |y dlolas padge skl Gyl I 25
oS Sy o s 4 M sl ool )5 g5 oal)) (gl abl Llele |y 0353l oyl by o b o
3 05551 a3y il lyy bl 5 (52 (8 i b o] S 55 €Sl & g
03] 1 e ol olizl g um3 e ;5 calolen byl s b godge suslsl Gilugl oS>

sgn Sl 1B it ko 1, o) 3

Sl dgice dlixil jo 0 350! Ho olal! -Y-Y-Y

By palate 5l Sy o 3 &S odghs im0 &, ey Jlos] 5 03,550 43 olizdl olS a
Oygpocnly il (oo plxl b Jlo walud 4 dgate o) S g 03505 Miala | e (5,595
3gis 53 45 dgas IVl (g5 oo 455l o ol dngd 53 canl e Jladl el ol bzl
Cawddy 395 (ogae (S]] 1 gl &5 Cunl (pBge Doy (paBlaie I (S 685 63500 2y
Tl e 95 (3Nl @38l 5 0395 (58N g gl Sl s nl )3 i )3 2l 00
s oMyl el edss 5l (S s olndl asle 03]l 3 olizdl wygo il
Py oo sl 4 (Jodne 2l il

dae 50 051501 5590, olidil ¢yl D939 L 03505 yyd0 HlASTE VIVD odle ool Lisw o
LS o5 A plol 4 pols coliisl s 4 o caly S sl > canl dde My Cos di
doae cpl pd &S Wbl dtaps iSS pl j0 ool yhuo WSl A Wile (gag8e 0,8 s e WL
s oo 13l iyl 43 593,5 o Lol s Bukas e LILE 51 83,551 ctylos oy s el &S5
Dgas 03l )8 dde abl jais lgisdy 05X
ol 31 b ol —¥-¥
Aoy ol by kg aad Slo (3] o2 2 Sl > &5 sl Sl slodsy olsl (JSyoba,
ol b oaisS ol Lass 3¢5 IalS oy ol Lite a8 5,15 5glis ]l 5o 0
o5 ol eome pogMe anilid Sde (g8 ¢ Jlopll Tl blie B 8 b g (21

Iy 00,5 &8lg ol 5yg0 Cuwl fSao (glispmundts oyl (Cawl 03,8 A5 o)) Coue s> 55 )
b abgi dlwgas blie )b by 950] Canday (glp By G pl8l 5l conl @)le s

58. Article 1135:» Mistake about mere motive, extraneous to the essential qualities of the act of perfor-
mance owed or of the other contracting party is not a ground of nullity unless the parties have expressly
made it a decisive element of their consent...«

59. Act of Generosity
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61. Article 1135:...»However, mistake about the motive for an act of generosity is a ground of nullity

where, but for the mistake, the donor would not have made it«.
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63. Article 1137: » Fraud is an act of a party in obtaining the consent of the other by scheming or
lies...«

64. Article 1139:» A mistake induced by fraud is always excusable. It is a ground of nullity even if it
bears on the value of the act of performance or on a party’s mere motive.«

65. Cartwright, Vogenauer, whittkare, (op. cit.), 511
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66. Mere Motive

67. Sur le Simples Motifs

68. Green, (op. cit.), 20.

69. Article 1135: "Mistake about mere motive, extraneous to the essential qualities of the act of perfor-
mance owed or of the other contracting party is not a ground of nullity unless the parties have expressly
made it a decisive element of their consent... ."
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71. Article 1118: "...An acceptance which does not conform to the offer has no effect, apart from
constituting a new offer."
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