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Abstract

The fall of two opposing religions to the extent that they equate with each other,
from the moment of the intersection inspired by the term ipso jure in the Roman
Law became a rule under the influence of the ideas of Duma and Putie in the
French Law. Since then, the concept of purity was largely exaggerated and
unrealistic. To resolve the conflicts around it and bring it in line with reality, the
concept of legal purity was enshrined in the French Civil Law and the concept of
declared purity was enriched in the German Law. Article 295 of the Civil Code of
Iran introduced the phrase "Coercive Purity" inspired by some views in the
Islamic jurisprudence and the written legal system. Due to the ambiguity in the
meaning of the word "Coercion" in jurisprudential books, most legal writers
considered it as equivalent to automatic purity or legal purity. The purpose of this
study is to examine the purity in the French and German legal systems by looking
at the coercive purity in the Iranian Law and identify the strengths, weaknesses
and gaps of the existing regulations. The research method in this article is
analytical-descriptive. Finally, it seems that careful attention to the
jurisprudential background of the subject and the expressions used in the Civil
Law brings coercive purity closer to the concept of declarative purity in the
German Law and voluntary purity in the Islamic jurisprudence.
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Extended Abstract

1. Introduction

The French and German legal systems
went through ups and downs to reach the
current concept of set-off. The roots of
the views and solutions in the field of set-
off in these two systems must be sought
in Roman Law where set-off was initially
considered just a means of procedure and
could be raised exclusively in the judicial
process (Van Deventer, 2016: 11). In
Justinian's era, set-off was accepted
conditionally and gradually as a rule in the
Roman legal system by prescribing judicial
set-off- which can only be invoked in
court and the possibility of which depends
on the discretion of the judicial authority-
so that when the proceeding and decision
on mutual debts did not require much time
and complex actions, the court could issue
a verdict of set-off (Sanhouri, 1988, 3: 886).

2. Research Methodology

In this article, the main emphasis is on
identifying and introducing the historical
course and views on set-off in the two
legal systems of France and Germany and
comparing them to the concept of “Ghahri
Set-off” in Iranian legal system. To this
end, an analytical-descriptive method is
used along with library tools. Our studies
in this field indicate that:

In the seventeenth century, automatic
set-off was crystallized in the French Civil
Law system, based on which, two mutual
debts, from the moment intersected,
disappeared to the extent that they
equated with each other (Carbonnier, 1997:
559). Some Muslim jurists have introduced
the set-off between the two mutual debts
as rational and refused their survival
(Rashti, 1401: 202) without considering any
role for the will of at least one of the
parties or the direct ruling of the Shariah
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in this case. However, the Shariah also
confirmed this rational ruling and
indirectly ruled the set-off of the two
mutual debts. As some commentators on
the Civil Law argue, the "Ghahri Set-off" in
Article 295 of the Iranian Civil Law has
been interpreted as a rational set-off.
(Emami, 1993, 1: 343; Katozian, 2000: 452).
Due to the unrealistic theory of automatic
set-off and the existing conlflicts, its
validity was declined rapidly (Drakidis,
1955: 239) and the concept of “Legal Set-
off” gradually overcame it in French Law.
According to Article 1290 of the French
Civil Code, when two mutual debts meet
and, if there are conditions, set-off takes
place without the need for a court order
and even without the need to inform the
parties. Some Muslim jurists argued that
the simultaneous engagement of a person
in a debt, which is obligatory against him,
is contrary to the rules of the Sharia
without accepting a role for the will of one
of the two mutual debtors or the rule of
reason. They considered “Canonical Set-
off” which is somewhat close to the
concept of “Legal Set-off” (Hakim, Bita:
401). The works of the first commentators
on the Civil Law do not mention legal set-
off. This term- which entered the Iranian's
legal literature through French law- was
considered by some late legal writers as
comparable to “Ghahri Set-off” and
“Rationale Set-off” (Jafari Langroudi, 1993:
182; Shahidi, 2010: 164; Katozian, 2000:
454). However, one of the legal writers
implicitly approached the concept of
“Canonical and Legal Set-off” by referring
to the non- extinction of two obligations
in the absence of the rule of law (Jafari
Langroudi, 2002, 2: 1474). According to
German Civil Law- which, despite
maintaining some common principles of
set-off, gradually parted ways with French
law- in the presence of two mutual debts,
achieving set-off between the two
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requires a declaration by the debtor being
addressed to the creditor. This type of
setting off is known as “Declaratory Set-
off”.

Research Results

In Islamic jurisprudence, set-off is a
matter of choice and “Ghahri Set-off”
refers to cases where due to the mutuality
between the two debts, there is no need
for mutual consent for set off to occur.
However, the will of one of the two mutual
debtors in the process of its occurrence is
emphasized. This means that whenever a
person's dhimma is engaged in something
that another person’s dhimma is engaged
in, the debtor can sets it off (Khansari,
1976, 1: 125; Khoei, Bi Ta, 38: 404). Although
most Iranian Civil Law writers have tried
to reconcile the “Ghahri Set-off” in the
Civil Law with “Automatic Set-off” or
“Legal Set-off”, in exceptional cases they
have pointed to the need for the will of one
of the parties. One of these cases is Article
282 of the Iranian Civil Code, according to
which if a person owes several debts to
another, it is up to the debtor to determine
which debt the payment is for.

3. Conclusion

Article 295 of the Iranian Civil Code,
without referring to the spontaneity of
set-off and the legislator's ruling in this
process, recognizes the concept of
“Ghahri Set-off” versus “Contractual Set-
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off”. The clause "... without the parties
agreeing on this issue" in the mentioned
article only denies the necessity of
agreement for the occurrence of set-off.
However, it does not expose the necessity
of announcing the will of one of the parties
in this case. Furthermore, the clause "... as
soon as two persons with each other, and
the parties go against each other in the
amount equal to each other" is also a
potential for the creation of a set-off,
which becomes an action by announcing
the will of one of the parties. In this case,
the effect of set-off is immediate and
applies only to the future. Thus, it turns
out that the “Ghahri Set-off” in the Iranian
law is closer to the concept of “Declarative
Set-off” in the German Law compared to
the “Automatic Set-off” or “Legal Set-off”
in the French Law.
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3-Art. 1673 C.C.Q: La compensation s'opere de
plein droit dés que coexistent des dettes qui sont
lI'une et l'autre certaines, liquides et exigibles et qui
ont pour objet une somme d'argent ou une certaine
quantité de biens fongibles de méme espece.
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1- La Compensation Legale

2- Art. 1290 C.C: La compensation s'opere de plein
droit par la seule force de la loi, méme a l'insu des
débiteurs ; les deux dettes s'éteignent
réciproquement, a l'instant ot elles se trouvent
exister a la fois, jusqu'a concurrence de leurs
quotités respectives.
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La compensation s'opere de plein droit par la seule
force de la loi, méme a I'insu des débiteurs ; les
deux dettes s'éteignent réciproquement, a l'instant
ou elles se trouvent exister a la fois, jusqu'a
concurrence de leurs quotités respectives.
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1- Circuity of Action

2-Art. 1290 C.C: La compensation s'opere de plein
droit par la seule force de la loi,méme a I'insu des
débiteurs ;les deux dettes s’éteignent
réciproquement, a l'instant ot elles se trouvent
exister a la fois, jusqu'a concurrence de leurs
quotités respectives.
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