2]

Comparative Law Biquarterly

Original Article

A comparative study of the Basic Judge in the
Afghanistan and US legal systems

Ayat Molaee™ ,

Mohammad Rafi Dolaty?

! Assistant Professor, Department of Public Law, Faculty of Law and Social Sciences, University of Tabriz,

Tabriz, Iran

2 Graduated from Master of Public Law, Faculty of Humanities, Bu Ali Sina University, Hamadan, Iran

d 10.22080/LPS.2020.16325.1155

Received:

May 17, 2019
Accepted:

May 2, 2020
Available online:
November 27, 2021

Main Subjects:

public LAW

Keywords:
“constitutional”, “Basic
Proceedings”, “Supreme
Court”, “Independent
Commission for the
Supervision of
Compliance with the
Constitution”. “Supreme
Court of the United
States”

Abstract

The constitution is the supreme document in a country that regulates all affairs
of the state. It is necessary the proper mechanism to be predicted to preserve
this fundamental act and to contain possible threats against this national
covenant and any action contrary to it is void. The predicted way to accomplish
this is in the form of a concept called the "basic proceedings”. In general, there
are two ways in the proceedings: "political control" and "judicial control" and
countries, for different political, historical and legal reasons, choose one of the
above methods. In this paper, using descriptive-analytic research method it has
been discussed on the similiar and different dimensions of the substantive
process in Afghanistan and America and it has been concluded, despite the
differences in method, that in both Afghanistan and in the United States,
fundamental justice has been identified. Therefore, the main similarities between
the Afghan and United States in fundamental justice are: Judicial proceedings,
passive monitoring and lateral controlling. On the contrary, one of the most
important differences is: the method of their examination, the manner of dealing
with relevant issues, competent authorities to handle the matter that the
possibility of the merger and unity of the basic proceedings of these two
countries will be avoided. For example, in the United States the basic lawsuit is
scattered, but focussed on Afghanistan.
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Extended Abstract

1. Introduction

The constitution is the most substantial
document in a country that regulates all
the affairs in the country. In order to
preserve this fundamental law and curb
possible violations against this National
Covenant, it is necessary to provide for an
appropriate mechanism and to repeal any
action contrary to it. The envisaged
solution to achieve this is in the form of a
concept called "basic proceedings". In
general, there are two methods: "political
control" and "judicial control" in the
proceedings, and countries for different
reasons: political, historical and legal, and
each chooses one of the above methods. In
the present article, using the research
method such as descriptive-analytical, the
commonalities and differences between
the basic proceedings of Afghanistan and
the United States have been discussed and
it concludes that despite the differences in
the method both in Afghanistan and in the
United States, the main judge has been
identified. Thus, the main similarities
between the basic proceedings of
Afghanistan and the United States are a
passive judicial trial and a control
posteriori. On the contrary, one of their
most important differences is the method
of examining them, and the way it deals
with the relevant issues. Competent
authorities to deal with the issue make the
possibility of merging and unification of
the basic proceedings of the two
countries. In the United States, for
example, basic litigation is scattered but
concentrated in Afghanistan.

2. Method

In this research, it has been analyzed and
studied through the library method.
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3. Findings

In the present article, an attempt has been
made to discuss from a comparative point
of view, the commonalities and differences
between the basic proceedings of the two
systems of Afghanistan and the United
States. The outline of the research results
is as follows:

1. In terms of modeling, both
Afghanistan and the United States have
used a single judicial model in the basic
proceedings; the difference is that in
Afghanistan, the main proceedings are
vested only in the Supreme Court, while in
the United States, in addition to the
Federal Supreme Court, other courts have
jurisdiction.

2. In terms of the position of the
judiciary, in the United States, the Federal
Supreme Court plays an influential role in
the constitutional system of the United
States through procedures and through
the control of subsequent courts.
However, this situation in Afghanistan is
basically irrelevant.

3. Another major difference to
distinguish the Afghanistan-US
Constitutional Court is related to the
position, dignity and authority of the
judiciary in both countries explaining that
the US judiciary is manifested as a sacred
and authoritative institution, while the
existence of such a position for the
judiciary in the fledgling legal system of
Afghanistan is being blocked.

4. Through a comparative study of the
constitutional proceedings in Afghanistan
and the United States, it is known that the
similarities between them in terms of
judicial control are passive supervision, a
posteriori control and objectivity of
supervision. Among the similarities and
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prohibitions of the implementation of laws
contrary to the constitution are the points
of common ground between the two legal
systems.

5. Regarding the position of religion in
the administration of official affairs in
Afghanistan and the United States, it
should be said that in Afghanistan, the
preference of religious rules and the need
to control laws based on such rules has
been specified, but in the United States,
formal power building is based on
secularism.

6. In Afghanistan, a centralized style of
judicial control has been identified, but in
the United States, a decentralized style of
judicial control and, as a result, basic
litigation has been identified.

7. In Afghanistan, we face the
phenomenon of citizens being denied
access to a fair trial, but in the United
States, citizens have a fundamental right
to sue. Also, although the main philosophy
of the basic procedure is to guarantee the
rights and freedoms of citizens in the
constitution, so that citizens can protest
against the violation of these rights and
freedoms to the competent authorities.
However, the constitutional legislature of
Afghanistan neglects these important
issues and thus It can be argued that the
lack of such a principle in the constitution
and the restriction of the right to a fair trial
to the government and the courts is one of
the major weaknesses of the constitutional
process in Afghanistan.

8- In addition to the mentioned
differences, another issue that
distinguishes the basic proceedings of the
two countries is the issue of constitutional
protection in the field of implementation,
with the explanation that in the Afghan
legal system, in addition to the President,
another body called the Independent

Oversight Commission Enforcement of
the Constitution is responsible for
protecting the Constitution from acts and
decisions that are contrary to it, while the
US legal system does not have such an
institution.

9- Suggestions and solutions are
provided to eliminate the weaknesses of
the basic justice of Afghanistan. To
eliminate the two main weaknesses
related to passive oversight of the
Supreme Court and citizens' lack of access
to basic proceedings, the most
appropriate solution is to establish a
special court in the center of each
province under the name of the
Constitutional Court or the Court of
Supervision or any other name. Special
hearings should be provided for the
Afghan judiciary, and citizens should be
allowed to go to the same court under
special conditions and procedures while
processing their cases in other courts if
they find that an ordinary law has violated
a constitutional right. In addition, the
court, if it finds a violation, request the
Supreme Court (Supreme Court) to review
the conformity of that law with the
constitution. Such a process is not in fact
a violation of the Constitution because
Article 121 makes the conduct of the basic
proceedings subject to the request of the
Government or the courts. Thus, the
Constitutional Court, as one of the courts
of the judiciary, can both lead the Supreme
Court to active oversight and allow Afghan
citizens access to a fair trial, without any
explicit or implicit contradiction.

The tribunal also has administrative
independence, which makes it possible to
appoint its staff and determine their duties
and monitor their performance. In
addition, to ensure the institutional
independence of  the Supreme
Constitutional Court, it is not possible to
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prosecute members of the court in public
courts but after the immunity of the

accused member by the Supreme
Constitutional  Court. However, a
disciplinary action against members of the
court is within the jurisdiction of the
Supreme Constitutional Court. Also, the
manner in which judges are elected,
according to which the general board of
the court selects new judges, has added to
the institutional independence of the
court. In addition, the ordinary legislators
have ensured the individual independence
of the judges of the court, which is
inseparable  from its  institutional
independence, by anticipating certain
rules, because the judges of the court are
independent and irrevocable and remain
members of the court until the age of
seventy. This removes any worries of the
main judge about dismissal or renewal of
membership. Judges are also barred from
holding office in the public and private
sectors and in parties, and are given
adequate financial rewards for living a
decent life, and are dedicated to
strengthening their independence and
helping to improve the quality of their
performance. The enactment of rules such
as the rule of incompetence of a judge in
litigation, the rule of refusal of a judge to
dismiss a case, the rule of dismissal of a
judge and the impossibility of representing
or assigning judges to maintain the job
position of judges also adds to the
individual independence of judges.
Therefore, according to these rules, it
must be said that one of the conditions for
the efficiency of basic oversight, namely
the independence of the Supreme
Constitutional Court in the Egyptian legal
system, has been met. Ensuring the
independence of the Constitutional Court
can pave the way for the proper and
impartial performance of the task in
protecting the Constitution.
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4. Results

1. The independence of the Constitutional
Court does not necessarily lead to the
adoption of non-partisan positions and
the proper and fair performance of the
constitutional protection of constitutional
judges. The reason is that the impartiality
or partisanship of the judge is a personal
and subjective matter, and it is possible
that by ensuring the independence of the
judge, he will continue to go beyond the
circle of justice and fairness. However,
rights can ensure the independence of the
judge so that he or she is not pressured
into taking a biased and fair stance if he or
she wishes to do so.

2. The independence of the
Constitutional Court does not necessarily
mean that its work is democratic and that
the constitutional judge  protects
democratic values. The democratic
activity of the judiciary depends on the
democratic content of the constitution
and the democratic spirit of the judiciary.
Many regimes that have emerged from
coups and military power use democratic
tools and institutions to legitimize
themselves, including elections and the
establishment of an independent
constitutional court. In these political
systems, the independence of the
Constitutional Court has nothing to do
with the protection and preservation of
democratic values.

5. Conclusion

It seems that it can not be said with
absolute certainty that the correct
implementation of the rules of
competition law will increase the volume
of foreign investment, but it can be
acknowledged that competition law, if
implemented correctly, with the removal
of involuntary secondary barriers acts as a
clearing  mechanism  for  foreign
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investment and only allows the entry of
those investments that are truly beneficial
to the investee country.
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