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Abstract

One of the conditions for concluding contracts in Shia
jurisprudence and Iranian law, like other legal systems, is the
necessity of coincidence between offer and acceptance. The
non-conformity of these two wills, as to the subject or the main
conditions of each contract, is a cause of invalidity. “Mistake”
is not only the most important cause but also the only cause of
mismatch between offer and acceptance. In spite of this and
importance of both issues that is “Coincidence between offer and
acceptance” and “mistake, so far we do not have independent and
serious discussions about the relationship between them, neither
in jurisprudence nor in the law and in general rules of contracts.
This research, relying on the precise explanation of these two
issues and exploring them in different legal angles and with the
aim of providing a new explanation of these concepts, emphasizes
that «mistake is not only one of the most important defects of
will, but also only vice of agreement and only cause of mismatch
of two wills (offer and acceptance) in Iranian law». This new



and different explanation of mistake as a «Vice of Agreement»
has several achievements. Systemizing the «theory of Mistake»
and expanding its scope, regulating the rulings of the necessity of
coincidence between offer and acceptance, finding a new basis
for justifying many differences between the three legal systems
of Iran, France and the United Kingdom as to these issues, are of
achievements of this research.

Key Words: Coincidence between Offer and Acceptance,
Vice of Agreement, Vice of Will, Mistake, Nullity and Revocation.
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6. Encyclopédie Juridique, 1972, p. 2, n. 5.
Il peut y avoir également un défaut de concordance entre la volonté
interne et lamanifestation de volonté.
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7. Art 2 du droit des obligations suisse: Si les parties se sont mises
d’accord sur tous les points essentiels, le contrat est réputé conclu,
lors méme que des points secondaires ont été réservés.

8. Section 154- Overt lack of agreement; lack of notarial recording:
1- As long as the parties have not yet agreed on all points of a
contract on which an agreement was required to be reached
according to the declaration even of only one party, the contract
is, in case of doubt, not entered into. An agreement on individual
points is not legally binding even if they have been recorded.
2- If notarial recording of the contract contemplated has been
arranged, the contract is, in case of doubt, not entered into until
the recording has taken place.

table of contents

Section 155- Hidden lack of agreement:

If the parties to a contract which they consider to have been entered
into have, in fact, not agreed on a point on which an agreement
was required to be reached, whatever is agreed is applicable if it
is to be assumed that the contract would have been entered into
even without a provision concerning this point.

9. Anson’s law of contract, 1998, p. 31; It is important, however, to
note that the test of a person’s intention is not a subjective, but
an objective one.

10. Formation of contract.
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19. Law of property act, 1925.

20. Gratuitous promises.

21. Non-exchange contracts.

22. Some fact, which lies at the root of the contract.
23. Genuine agreement.

24. Offer and acceptance not coincident.
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25. Consensus ad idem.
26. Possibility mistake.
27.Agreement mistake.
28. Cross - purposes.

29. Peerless.
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Y'+. Mistake as to the terms of the contract.

Y. See also Centrovincial Estates plc v. Merchant Investors Assurance Company Ltd (1983).
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