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Abstract

This article discusses how the standard of compensation for expropriation of foreign
investments employed by international investment tribunals can affect State parties’
preferences reflected in international investment agreements as well as the efficiency
of these standards in light of an economic analysis of law. It is suggested that State
parties to these agreements often pursue their own economic development as well as
protecting their nationals who invest in the territory of the other contracting State. In
so doing, the State parties try to diminish the externalities associated with their
measures and decisions on foreign investors on the one hand, and to reduce the risk
of investment in their territory for foreign investors, on the other. By comparing the
standard of full reparation established in customary international law to the standard
of prompt, adequate, and effective compensation due immediately before the
expropriation, usually agreed upon in investment agreements, this article concludes
that the former standard -i.e. the standard of full reparation- is not entirely
compatible with the preferences of State parties to international investment
agreements and, thus, cannot always be considered as an efficient standard.
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