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Michael Wood (Special Rapporteur), Third Rep. on Identification of Customary International
Law, UN Doc. A/CN.4/682 € 76. (Mar. 27, 2015).
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on-CIL.pdf.
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'. See, e.g., Blokker, ‘International Organizations and Customary International Law’, 14

International Organizations Law Review (IOLR) (2017) 1.
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*. Klabbers, ‘International Organizations in the Formation of Customary International Law’, in
E.

Cannizzaro and P. Palchetti (eds.) Customary International Law on the Use of Force (2005)

179.
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'. Roberts and Sivakumaran, ‘Lawmaking by Nonstate Actors: Engaging Armed Groups in the
Creation of International Humanitarian Law’, 37 Yale Journal of International Law (YJIL)
(2012) 107, at 120.

*.Ibid, at 120-121.

*.1bid, at 121.

*. Klabbers, ‘Sources of International Organizations’ Law: Reflections on Accountability’, in S.
Besson and J. d’Aspremont (eds) The Oxford Handbook on the Sources of International Law
(2017) 987, at 998.

°. See, e.g., A. Clapham, Human Rights Obligations of Non-State Actors (2006), at 28 (arguing
nonstate actors have international obligations but no role in making international law).

5. Roberts and Sivakumaran, supra note 7, at 121-23; Christina Ochoa, ‘The Individual and
Customary International Law Formation’, 48 Virginia Journal of International Law (VJIL)

(2007) 119, at 121.
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'.Ibid, at 125.
*. Ibid, at 141.
3. ILC Draft Conclusions, supra note 3, at 131.
4. Ibid. (Comment (5) to Draft Conclusion 4).
>, Ibid. (Comment (6) to Draft Conclusion 4).
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'. For a compilation of these comments, see Michael Wood (Special Rapporteur), Fifth Rep. on
Identification of Customary International Law, UN Doc. A/CN.4/717 paras. 36-39.
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*. UN General Assembly Sixth Committee, Summary Record of the 23rd Meeting, UN Doc.
A/C.6/71/SR.23, 14 November 2016, para. 15 (representative of Iran said that ‘only the proven

practice of States could be considered as evidence [of customary international law]’);
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Comments

and Observations Received from Governments, UN Doc. A/CN.4/716, 14 February 2018 at 18-
19 [hereinafter 2018 Comments and Observations Received from Governments] (comments of
the United States that it is an ‘inaccurate statement of the current state of the law’ to suggest
that

‘the practice of entities other than States contributes to the formation of customary
international

law’). Israel initially took the view that international organizations as such could not contribute
to customary international law, but revised its view in subsequent comments. Compare United
Nations General Assembly Sixth Committee, Summary Record of the 22nd Meeting, UN Doc.
A/C.6/71/SR.22, 22 November 2016, para. 39 with 2018 Comments and Observations Received
from Governments, supra, at 15-16.

'. 2018 Comments and Observations Received from Governments, supra note 21, at 19-20.

2 Ibid., at 20-21.
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'. UN General Assembly, Sixth Committee, Summary Record of the 24th Meeting, UN Doc.
A/C.6/71/SR.24, 29 November 2016, para. 20.

*. Vienna Convention on the Law of Treaties Between States and International Organizations
or

Between International Organizations, opened for signature Mar. 21, 1986, 25 L.L.M. 543 (1986)
(not yet in force) [hereinafter VCLT-IO].
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'. 2018 Comments and Observations Received from Governments, supra note 21, at 20
(‘However,

even when States provide broad State like powers or exclusive competences to an international
organization, it is rarely, if ever, with the express authorization that the organization exercise
the

powers of the member States to generate practice for the purpose of customary international

law.”)
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'. Wood Third Report, supra note 2, at para. 44.

*. Ibid., at 53 n.184; Michael Wood (Special Rapporteur), Second Rep. on Identification of
Customary International Law 31 n.135 (May 22, 2014); see also UN General Assembly, Sixth
Committee, Summary Record of the 20th Meeting, UN Doc. A/C.6/71/SR.20, 11 November
2016, para. 45.

3. See, e.g., UN General Assembly, Sixth Committee, Summary Record of 21st Meeting, 16
November 2016, UN Doc. A/C.6/71/SR.21, para. 63 (Romania); UN General Assembly, Sixth
Committee, Summary Record of the 25th Meeting, 28 November 2014, UN Doc.
A/C.6/69/SR.25, para. 130 (Nordic countries).

* European Bank for Reconstruction and Development

°> Asian Infrastructure Investment Bank

WA lsli o oz o )bod e lez 0550 = gl s — sale aoliliad




§
3
k
4
)
)
¥
i
o)

rpas OB b o o s 53 1) el Ll gl 5 Ll b Sl Gla perme e 5
Lilss 5 Lol 5 Ly odd dged S de ESSL 5 g3 Ol (gygls sbtens 457 5505
13 e i b e R 53 S e

be Tl (o sas Pl Bsam LT3 arls s g0 65515 @Sbun 55 (sl 7 G s>
S odabas 658 a (Ll 3l Wl le 1,8 15 oslizulsyse dolin ol gl gwl
sdalas b 05l s 65 2 Dl (el LsTpl Lasl 6l Jline o) son
503728 Hbay oS (AL L AL LsTpl )l Lael 4 S it sbas ol ) (Ml
& s Sl g s & 68 Ol e i 5 sTel I el B Sy oty L O5ike ) st
a3l (Medlo O e SIS Lo (2 ol Ll BB Ml Sl Sl 5 aZd o
Olge 4 el 5 (Soales (oosar dilen Mallon b Slio 5 b Slps )
S grsms Ll 55 YNF Tl 3 | BB s IS sl (5 5 (35 Sl o 5o
Goim 8 Sl Olen L 5V 3 558 de 7 iy abe 31 LT Cslo 5 S b
) ) ol 4 S ol Cou slaels Gl Ll s 1) > 8
S ol ot oSt 457 Al oo el (shyls e Ol SN fusb s o S e
bgas) obol Coloys ol 4l m oSSL s 3 s 2l L oS Lz
s Sl B Ml Gt o 5SS 55 il 5 (el (Jlo Dl 3o

P2 Jow Sgi (095 cgr (o Sl (@

005 33 Ll or b e Jalim Gsim (Ll 5 (5 Jolio) 0 5SS 55 &S e sl
3 Medle laolele & opl o sas s sl Ml ol sas Ol
3ol Wlie ayls sy ple Gy 63L5 A U L o el bl S
& 15 o Ml 0l & izl ol 6y T gl O peay o Syl
8 e e (fed DL STz S e b bl Stele (e Yl 85
lacd 53 OT e b s § o Ol e cdula o sl 1) Madln Slojle a8 Slacdss



S ol o3 Gl o 8 6 oy 0 i 4 4y S ¢ g5 S sl Loles
Olgs Lo sl a8 Sl Madlops roljle Coldal 5 5 Shas 5 Gios S ol
oo Olsle o 5505 ST 035l Dbt Oy () sde 4k s 6,2 Sals Ml
5 ames OT &l Gl ol ol 0T & bl 457 35 o 0,0 Sk 1 [6,u0] douze
Olejle 0T & sl SIS 5o b 31 55 Llodis K sy phin 5 ol oty &S 51, Lest
OT Jlesl gty 53 a2l o 65,0 Obosle 0T (oSS &l 2 (gl ST 2 Lilodks Las
Jo 0l 0Bl a5 o s 4 o 3005 izl (6 2Ssls Ml Olss slme
5 Ml ssles it CaMes S Oble OT ¢ Jhadl s Bsim 28 4zeiiys doie
Sl (6 S 3ty Malli Ol (g 5 BB 55ba 3 o0 35 OB s il
Ml Olrs ol 0335 ¢ b 50 cpl 53 o Sl 68 8 (Sl il o))
Sy el sleal &5 i 3 oo Jo Ol S 1mmn Hsbar (5 28 sl
Olsle 4 o3yls L3851 A6 Slylast 3l 3 am 55550 1y Slylest 1 Sogline 4iws s
> 305 I¥oktel 5l Gite o5 gty O3 G 53 4 03503 B 51 56 sl 5 55 e
[SI] ol 11 1) G aws Syl Ol (6,50 ComMo dowte o Olojlu &8
2 G Sl Ml Ol plmal (ol S pEon 63U 35k b £33 &3
355 OByl il 1 Ml (ssles il Codlo I 5 dowte e Ol &S]
iy ol il 58,8 15 At 3 ee Ol B el Sl 1 es e 0 e
Gl 5 sl pay STouTsl spe IVl (Clbee Slis 1 SO) &y 8 56
31314 03,5 Slhlast Ol 6,80 5 Madlm O1tia )8 Izl 31 03 g0 ool Olicalsl
ST 505 s (s (6,8 1y o on) les I8 on WOT ¢ o SI33) oy o

Ju);T;wdkfslsgLJ\Oﬁo\ﬁ:..Lil{;.,lla:)y@?w&::.?45;;736)},@

'. Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 11
April 1949, IC] Reports (1949) 174, at 182 [hereinafter Reparation for Injuries].
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'. Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 8
July 1996, ICJ Reports (1966) 66, at 80.

> . Head, ‘Evolution of the Governing Law for Loan Agreements of the World Bank and Other
Multilateral Development Banks’, 90 American Journal of International Law (AJIL) (1996)
214,

at 227 (emphasis added).
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'. Along similar lines, in 1959, the General Counsel of the World Bank articulated the view that
international organizations, as international legal persons, had ‘the capacity to participate in
the

creation of customary rights and obligations’—that is, they were ‘the kind of entity whose
conduct and practice are recognized as relevant in determining whether an international
custom

exists.” Broches, ‘The International Legal Aspects of the World Bank’, 98 Recueil des Cours
(1959 I1I) 297, at 318.
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(eds), The Oxford Handbook of International Organizations (2016) 1069, at 1082-83.
56 Ibid., at 1082.
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" T. M. Franck, The Power of Legitimacy Among Nations (1990), at 184; H. Mosler, The
International Society as a Legal Community (1980), at xv; G. M. Danilenko, Law-Making in the
International Community (1993), at 12-13; Daugirdas, ‘How and Why International Law
Binds International Organizations’, 57 Harvard International Law Journal (HILJ) (2016) 325,
at 359- 65 (setting out foundations for this view).
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' A fourth is the law of succession. There are a small number of examples of an international
organization succeeding to the rights or obligations of another organization or a group of
states.

See, e.g., International Status of South-West Africa, supra note 47, at 136-137; Joined Cases 21-
24/72, Int’l Fruit Co. NV v. Produktschap voor Groenten en Fruit, 1972 E.C.R. 1219; Human
Rights Commmittee, Consideration of Reports Submitted by States Parties Under Article 40 of
the Covenant, Concluding Observations of the Human Rights Committee, Kosovo (Serbia),
para.

4, UN Doc. CCPR/C/UNK/CO/1, 14 August 2005. Because the law of IO succession remains

quite underdeveloped, this article will not address it beyond this footnote..
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'. As the International Law Commission recognized explicitly in the course of producing the
draft articles that eventually became the VCLT-IO, ‘[t]reaties are based essentially on the
equality of the contracting parties’—but the differences between states and international
organizations raises some difficult questions. Int’l Law Comm’n, Rep. on the Work of Its
ThirtyFourth Session, UN Doc. A/37/10, at 13 (1982).
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'. After the International Law Commission had adopted draft articles on IO treaties but before
the decision was made to proceed with a Convention, the UN and the specialized agencies
noted

the possibility that, instead of proceeding with a treaty, ‘the General Assembly of the United
Nations [could] adopt the articles . . . as a standard of reference for action destined to harden
into

customary law.” A number of organizations expressed a preference for this approach. UN Doc.
A/C.6/37/L.12, 18 November 1982.
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'. VCLT-IO, art. 85(1) (‘The present Convention shall enter into force on the thirtieth day
following

the date of deposit of the thirty-fifth instrument of ratification by States or by Namibia,
represented by the United Nations Council for Namibia.’).

? . https://treaties.un.org/pages/ViewDetails.aspx ?src=TREATY &mtdsg_no=XXIII-
3&chapter=23&clang=_en#1

3 UN Charter art. 110(3).
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'. See generally Draft Articles on the Responsibility of International Organizations with
commentaries, in Report of the International Law Commission on Its Sixty-third Session, U.N.
Doc. A/66/10 (2011) [hereinafter ARIO].

*. Kristina Daugirdas, ‘Reputation and the Responsibility of International Organizations’, 25

EJIL (2014) 991.
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'. Draft Articles on the Responsibility of States for Internationally Wrongful Acts with
Commentaries, in Report of the International Law Commission on Its Fifty-third Session, UN
Doc. A/56/10 [hereinafter ARS].

*. James Crawford (Special Rapporteur), Fourth Rep. on State Responsibility, UN Doc.
A/CN.4/517 (2001) at para. 23 (describing negotiations as potentially destabilizing or
‘decodifying’); ibid., at 18 (Austria); ILC, State Responsibility, Comments and Observations
Received from Governments, 19 Mar., 3 Apr., 1 May and 28 June 2001, UN Doc. A/CN.4/515,
at 19 (Netherlands); ibid., at 21 (United States); David Caron, The ILC Articles on State
Responsibility: The Paradoxical Relationship between Form and Authority, 96 AJIL (2002)
857,

866, 868.



5 3 Oln Sm Bl o s &) (T Sl b edide slse ST Ll

il gy S ey b gy o 3150 55 (Gloy e LLE Ll o e Sl 53 1) 4L 20 ar 5
s pgas 53 Bl oy e S Jloss 33,8 Sl sk 51 Saules «
T Soie 0556 st slea ol 6620 arn g Lilon iy Mol (sLa0be 5L
o gn o gas 53 blie Ol ie Ogmmed polin CooDo anite bl slge ol
slye & ol Ml a0kl 455 OIS 457 Uy & o O gremeS | AL o3 a5
Dl otig (B Pl Ssim 3 ge onds S (Hhelli Lol il S e
03 Sl s 1y Ml ol el ldtee Jlllom G O gomaS
e Sl i o) s Sl 03Ik 1 a3y 50 B e Hedl o B i (6,8 IS
dslad god wSain 1y 5, Madl i Gst s Mol ookl o ghane 31 ga a7 o]
S Ml Gt I sz pl el B ann g 5o |y (Madlops Glaolejle &S5l 55
Lol Kealen 5 slizel) hedl o sbaolejle 45, GKoslets ol 03505 Cu sl |
Gt 8 Mol GLaOlejle S 055 Aol omdpe L3S )y (OT Ol
G 5s (al ol e s s b ol lis sl n oSt 1y (e el
5 Lo Malliry GOl Lo fe 3l 50 (0 g5t 53 (0 508 pazme @i a5 6345
0SS ST (Cgllal) gl Ll b s 55 aze Bkes Sl OT .les goi 6,51
liwly 53 Sl il oo Molln G0lejle S s Slse Gl 2 O gl 55
5 Llosls b L e ag)y 35S o 3 lidbide laldys Wl ol Oolaal
) 35mS &80 Sl o 53 1) Jallim B st O gmenaS SIS 6305 slacd s
Al Jlesl B8 o ann g 53 1y edl i Lol sl o s 30 Madli (b0l

bolsle Foim B plaxl 5 4y 0T Gbr & dies 2800 pedze SIS ol

'. Report of the International Law Commission on Its Fifty-third Session, UN Doc. A/56/10, at
25.
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'. See, e.g., UN Doc. A/C.6/66/SR.19 (2011) at 2 (comments of Austria); ibid., at 6 (comments
of Greece); UN Doc. A/C.6/66/SR.27 at 3 (comments of Sri Lanka); UN Doc. A/C.6/69/SR.18
(2014) at 8 (comments of Denmark on behalf of the Nordic countries); ibid., at 10 (comments
of

UK); ibid., at 10-11 (comments of Singapore).
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added).
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. Michael Wood, ‘Do International Organizations Enjoy Immunity Under Customary
International Law?’ 10 IOLR (2013) 287, at 317 (reviewing literature and judicial opinions,
inter

alia, before concluding that ‘it cannot be said that there is ‘a general practice accepted as law’
establishing a customary rule of [IO] immunity.’).

>. See, e.g., IBRD Articles of Agreement, art. VII (according the IBRD’s legal status,
immunities, and privileges).

3. See, e.g., the 1946 Convention on the Privileges and Immunities of the United Nations; the
1947 Convention on the Privileges and Immunities of the Specialized Agencies.

*. See, e.g., Headquarters Agreement between the International Criminal Court and the Host
State, available at  https://www.icc-cpi.int/NR/rdonlyres/99A82721-ED93-4088-B84D-
7B8ADA4DD062/280775/ICCBD040108ENGL1.pdf; Agreement between the United Nations
and the Government of Haiti Concerning the Status of the United Nations Operation in Haiti
2004, 2271 U.N.T.S. 235.

*. For one example, see the ICJ’s account of the negotiations between the WHO and Egypt.
WHO-Egypt Advisory Opinion, supra note 51, at paras. 16-27.
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H. G. Schermers and N. M. Blokker, International Institutional Law (6th rev. ed. 2018
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'. Jurisdictional Immunities of the State (Germany v. Italy), Judgment, 3 February 2012, ICJ
Reports (2012) 99, at para. 55.

>. Letter from U Thant, UN Secretary-General, to Leopold Boissier, President of the
International Committee of the Red Cross (undated), reprinted in 2 International Review of
the
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Red Cross (1962) 29 (describing issued regulations requiring peacekeepers ‘to respect the
principles and the spirit of the general international Conventions relative to the conduct of
military personnel.’).

', Secretary-General’s Bulletin, Observance by United Nations forces of international
humanitarian law, UN Doc. ST/SGB/1999/13, 6 August 1999 [hereinafter SYG Bulletin].

*. Henckaerts, ‘Study on customary international humanitarian law: A contribution to the
understanding and respect for the rule of law in armed conflict’, 87 International Review of the
Red Cross (2005) 175.
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'. Dannenbaum, ‘Translating the Standard of Effective Control into a System of Effective
Accountability: How Liability Should Be Apportioned for Violations of Human Rights by
member State Troop Contingents Serving as United Nation Peacekeepers’, 51 HIL] (2010) 113,
at 142-151 (describing both the theory and practice of “‘UN command and control’).

*. CRC, Customary IHL Database, Rule 45, Causing Serious Damage to the Natural
Environment (last visited Mar. 29, 2018), https://ihl-
databases.icrc.org/customaryihl/eng/docs/v1_rul_rule45#Fn_B1EF7B7E_00021.
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'. For example, as of 1993, the UN Secretary-General served as the depositary for 436
multilateral agreements. This figure does not include treaties initially deposited with the
League

of Nations, which the UN Secretary-General also administers. Treaty Section of the UN Office
of Legal Affairs, Summary of Practice of the Secretary-General as Depositary of Multilateral
Treaties, UN Doc. ST/LEG/7/Rev.1 (1994) [hereinafter UN Treaty Practice].
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'. Fatsah Ouguergouz et al., 1969 Vienna Convention, ‘Article 77: Functions of Depositaries’,
in O. Corten and P. Klein (eds) The Vienna Conventions on the Law of Treaties: A
Commentary

(2011) 1715, at 1736.

*. Yearbook of the International Law Commission, 2011, vol. II, Part Two. For example, the
Guide suggests that the functions of depositaries ought to include determining whether
reservations to treaties are in due and proper form. The Guide also prescribes the steps that
ought

to be taken in the event of a difference relating to the handling of reservations emerges between
a

state or international organization on the one hand and a depositary on the other. Ibid., at 7.
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'. S.C. Res. 1272 (1999); S.C. Res. 1244 (1999) paras. 10-11; UNMIK/Reg/1991/1 (25 July
1999), sec. 1.

2 . UNMIK Regulation No. 1999/1 (25 July 1999),
http://www.unmikonline.org/regulations/1999/reg01-99.htm; ~ UNMIK  Regulation  No.
1999/24

(12 Dec. 1999), http://www.unmikonline.org/regulations/1999/reg24-99.htm; UNTAET,
Regulation no. 1999/1, sec. 2 (requiring ‘all persons undertaking public duties or holding
public

office in East Timor’ to ‘observe internationally recognized human rights standards’ as
reflected

in the Universal Declaration on Human Rights and a number of treaties).

?. Statement by UN High Commissioner for Human Rights Zeid Ra’ad Al Hussein, Special
Session of the Human Rights Council on the human rights situation of the minority Rohingya
Muslim population and other minorities in the Rakhine State of Myanmar, 5 December 2017,
at

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx ¢NewsID=22487&LangID=E.
*. ILC Draft Conclusions, supra note 3, at 110 (Comments 4 and 7 to ILC Draft Conclusion
13);

see also Alter, ‘Agents or Trustees? International Courts in their Political Context’, 14
European

Journal of International Relations (EJIR) (2008).
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'. For example, in the statement quoted supra note 128, the former High Commissioner
explained: ‘These patterns of human rights violations against the Rohingya have been

documented by successive Special Rapporteurs since 1992, as well as by my Office.’
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'. ILC Draft Conclusions, supra note 3, at 91 (Conclusion 6, comment 2) (‘[I]t is now generally
accepted that verbal conduct (whether written or oral) may count as practice; action may at
times

consist solely in statements, for example a protest by one State addressed to another.”).

*. Safi, ‘Myanmar treatment of Rohingya looks like ‘textbook ethnic cleansing,” says UN’, The
Guardian, 11 September 2017 (quoting foreign minister of Bangladesh AH Mahmood Ali as
saying: ‘The international community is saying it is a genocide. We also say it is a genocide.’).
3. Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 8
July 1996, ICJ Reports (1996), at 226, para. 25; see also Reparation for Injuries, supra note 31,
at 180 (“Whereas a State possesses the totality of international rights and duties recognized by
international law, the rights and duties of an entity such as the Organization must depend
upon its purposes and functions as specified or implied in its constituent documents and

developed in practice.’).
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'. Murphy, ‘Identification of Customary International Law and Other Topics: The Sixty-
Seventh

Session of the International Law Commission’, 109 AJIL (2013) 822, at 830-31 (‘Presumably, it
cannot mean that to establish a general practice accepted as law, it is necessary to establish that
the practice is ‘sufficiently widespread and representative’ . . . among both states and all of the
thousands of international organizations, since no one approaches customary international law
in

that way.’); see also Brian J. Egan, Legal Adviser, U.S. Department of State, Remarks at the 71st
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Session of the General Assembly Sixth Committee on Agenda Item 78, New York City, 24
October 2016, https://2009-2017-usun.state.gov/remarks/7560 ( ‘[W]e believe that such
language

[in Draft Conclusion 4] unnecessarily confuses matters by implying that every time one
engages

in an analysis of the existence of a rule of customary international law, it is necessary to analyze
the practice of hundreds if not thousands of international organizations with widely varying
competences and mandates.’

'. The Court assumed, but did not decide, that non-member states have an obligation to
protect

the agents of international organizations that parallel states’ customary international law
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obligations to protect foreign nationals and especially foreign government officials. Ibid., at
177.

!, P. Sands and P. Klein, Bowett’s Law of International Institutions (6th ed., 2009), at 479.

>, H. G. Schermers and N. M. Blokker, International Institutional Law (6th ed., 2018), at 1031.
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'. ILC Draft Conclusions, supra note 3, at 91 (Comment (5) to Draft Conclusion 5) (‘Practice
must be publicly available or at least known to other States in order to contribute to the
formation and identification of rules of customary international law. Indeed, it is difficult to see
how confidential conduct by a State [or, by extension, an international organization] could
serve

such a purpose unless and until it is revealed.’).
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' ILC Draft Conclusions, supra note 3, at 114 (Draft Conclusion 16(1)) (‘A rule of particular
customary international law, whether regional, local or other, is a rule of customary
international

law that applies only among a limited number of States.’).
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