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Abstract

The present article deals with the issues of nationalization and expropriation in the
light of Iran-United States Claims Tribunal Awards by looking at their legality and
the limits on the rights of statesto nationalise and expropriate, while discussing some
case law. | will argue that the state's right to nationalize foreign property is an
attribute of its sovereignty and derives from territorial supremacy of the state. It is
also proposed to examine the questions of State responsibility for the injurious
consequences of certain wrongful acts or omissions during the Revolution of 1979. The
question is whether the events of the revolution and the appointment of temporary
managers to administer the foreign companies affairs could be interpreted as
congtituting an expropriation and whether this measure is in full accord with
international jurisprudence. The Tribunal’s decisions make it clear that regardless of
whether the state has obtained any value of property or not, responsibility exists

whenever acts attributable to a state have deprived a foreigner of hisproperty rights.
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Introduction

On January 19, 1981 the Iran-United States
Claims Tribunal Settlement Declaration was
established by virtue of Claim Settlement
Declaration to resolve legal and financia
disputes existing between the Government of
Iran and American nationals arising out of
expropriations or other measures affecting
property rights. For the jurisdiction of the
Tribunal over the expropriation claims, it must
be demonstrated that the disputes were
outstanding as of January 19, 1981 and the
claimant was either a US citizen or a company
owned by a US national (at least 50 percent) as
well as formed under the US laws. The Tribunal
was required to resort to a wide variety of legal
rules to clarify al cases " on the bases of
respect for law, applying such choice of law
rules and principles of commercia and
international law as the Tribunal determines to
be applicable, taking into account relevant
usages of the trade, contract provisions and
changed circumstances'. Following the
revolution of 1979, the new government took
several formal steps to nationalize banks,
insurance, oil industry, certain heavy industries
and rural and urban lands. In addition, the
government also implemented other measures
affecting the management of production and
service units in public and private sectors by
appointing
managers. It is submitted that these measures

"provisiona" or "temporary"
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were taken in order to safeguard companies
interests and to prevent stoppage of work and
lay-off of the workers. Therefore, assumption of
responsibility for the company’ s managers must
not be considered as an expropriatory action.
Under international law, the expropriation of
foreign property incurs the responsibility of the
expropriating state. It stems from the fact that
the expropriating state has been enriched to the
extent of value of property. In this article, | will
try to present the Tribuna’s case law for the
purpose of making known its contributions and
to see from the perspective of international law
whether its awards are controversia or not. The
following exposition is divided into two
sections reflecting the controversies regarding
the issues of nationalization and expropriation
as well as state responsibility, al of which are
important from the theoretical and practica

point of views.

1. TheLegality of Nationalization

(@)ls a premature termination of an oil
contract unlawful?

As part of customary international law, the right
to nationalize has never been contested. The
state’'s right to nationalize foreign property is
derived from international customary law and
the state’s territorial sovereignty. The legality
of nationalization has been accepted in severa
arbitral awards. In the Aminail Arbitration the
Tribunal held:
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The Tribunal does not see why a government that
was pursuing a coherent policy of nationalization
should not be entitled to do so progressively. It is
hardly necessary, additionally, to stress the reasonable
character of a policy of nationalization operating
gradually by successive stages, in step with the
development of the necessary administration and
technical availahilities. [ 1, p 1019]

By virtue of the United Nations Genera
Assembly Resolution 626 (VII) of December 2,
1962 “the right of peoples fredy to use and
exploit their national wedth and resources is
inherent in their sovereignty and is in accordance
with the purpose and principles of the Charter of
the United Nations’. Referring to the case
concerning Certain German Interests in Polish
Upper Slesiathe Tribunal in Amoco held that:

This (the right of States to nationalize foreign
property for a public purpose) is today unanimously
accepted even by States which reject the principle of
permanent sovereignty over natural resources,
considered by a majority of States as the lega
foundation of such aright. [ 2, paragraph (para.) 113]

The revolution of 1979, gave rise directly or
indirectly to various actions including the na-
tionalization of major industries such as the oil
industry and banking, insurance as well as
certain sectors of agriculture and construction.
Major economic objectives of the revolution on
included

termination of the oil concessions. The rationale

the government agenda also
was the fact that the oil agreements were
contrary to the Nationalization of the Iranian
Oil Industry Act of 1951. It should be pointed
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out that the term nationadization in our
discussion involves large scale takings of
industries or natural resources as distinguished
from a separate take-over of an individua
property. By far, the arbitration proceedings
relating to oil contracts are the most prominent
inthe Tribuna’s awards.

Three awards of the Tribunal are important
in cases arising from the nationalization of

Iran’s oil industry :

- Mobil Qil Iran, Inc. v. Iran
- Amoco International Finance Corp. v. Iran

- Phillips Petroleum Co. Iran v. Iran.

In the Mobil Qil, four of the companies
involved in a consortium claimed compenseation for
breach of the 1973 sde and purchase agreement.
Although Iran argued that the agreement was
frugtrated by changed circumstances, the Tribunal
rgjected the idea of frudtration by andogy of
frugtration based on the force majeure. The
Tribunal held that “it is also admitted generally that
force majeure as a cause of full or patia
suspension or termination of contract, is a genera
principle of law which applies even when the
contract is dlent ... in the circumstances of these
Cases, however, the Tribuna does not find that on
10 March 1979 the Stuation was such that the
Agreement could be considered as frustrated or ter-
minated for cause of force majeure”[3,p 270].
Having concluded that there had been no expro-
priation of rights, the Tribuna went on to say that
the clamants were contractudly entitled to
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compensation for their losses pursuant to the
negotiation with the Nationd Iranian Oil Company.

In the Amoco Case, the issue was an
agreement to establish a joint venture to build a
plant to process naturd gas. In late 1978,
following the increasingly revolutionary dtrikes,
the petroleum production was hdted. On 11
August 1980, the Iranian Ministry of Qil served a
letter to Amoco dating that the Specid
Committee on QOil Contracts decided to avoid the
joint venture agreement concluded in 1958
between Iran and that company and to declare the
agreement null and void. In August 1980, the
clamant began arbitration proceedings. In
defence, Iran argued that the agreement was
frustrated by force majeure conditions which
suspended the contract rather than terminating it.
In the dternative, Iran argued that if the
Agreement were not found to have been
frustrated, it then should be regarded as
terminated pursuant to the Single Article Act
which was a legitimate nationalization by Iran of
Amoco's right under the Khemco Agreement. In
other words, the nationalization of the Khemco
plant was a lawful by virtue of Iran's sovereign
powers. While regecting these arguments, the
Tribuna concluded that when notice of
nullification was given to Amoco, the process of
expropriation was completed, that is to say, on
December 24, 1980. The rationale for the
Tribunal to dismiss the plea of frustration was the
fact that the force majeure circumstances were not
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found to have developed into a situation by virtue
of which, impossibility of performance could be
inferred. [4, p §].

The Tribuna finds that Amoco’'s rights and
interests under the Khemco Agreement, including its
shares in Khemco, were lawfully expropriated by
Iran, through a process starting in April 1979 and
completed by the decision of the Special Committee
notified by telex on 24 December 1980. [2, p 82].

In Phillips Petroleum, the issue was a claim
against Iran by Phillips Petroleum Company
taking of
contractual rights signed with National Iranian

seeking compensation for a

Oil Company in 1965 in which Phillips was one
of the three parties to a Joint Structure
Agreement (JSA) called the Second Party. On
August 1, 1979 NIOC removed the general
manager of the producing company and
replaced him by a committee appointed by
NIOC with the intention of executing the affairs
of the affiliated companies. On September
1979, Phillips was informed by NIOC that the
Joint Structure Agreement should be considered
as terminated. The main question before the
Tribunal was whether or not the revolutionary
changes in Iran frustrated the performance of
the Joint Structural Agreement. Although the
theory of frustration as a well-trodden ground
was at the core of the respondent’ s defence, the
Tribunal instead focused on the concept of
force majeure specified in Article 36 of the
JSA. According to Judge Khalilian, frustration
is a total and absolute impossibility of the
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performance of the agreement rather than a
temporary, surmountable halt or stoppage
capable of being characterized as fore majeure
as provided by Article 36 of the Joint Structural
Agreement.[4,p 11] However, Iran’s argument
of force majeure and changed circumstances
were rejected by the Tribunal citing the Tippetts
Award for support of its conclusion. The
Tribunal held that the control over property by
the Iranian government amounted to a
compensable taking under international law.
The effects of Iran’s actions on the rights of
Phillips property was summarized by the
Tribunal in the following manner:

Whereas the First and Second Parties jointly
operated the offshore petroleum fields involved in
this case and shared the crude petroleum produced
by the fields prior to the events of 1979, thereafter
the Claimant and the Second Party companies no
longer participated in joint operation of the fields, no
longer received their share of the petroleum being
produced, and were told by Iran that their agreement
had been terminated and nullified. These changes
resulted from the actions of Iran summarized above,
which totally excluded the Second Party from any of
its functions under the JSA. [5, paras 115-116].

It would seem that, the award has failed to
distinguish between the two essentid facts,
namely, the force majeure and the frustration.
Force majeure contemplated in Article 36 is a
temporary impossibility of performance meaning
that it provides certain measures for extending the

terms of the agreement after termination of the

93

Mafi H.

force majeure circumstances. The Tribuna further
ignored the fact that the defence was based on the
frugtration of purpose of the agreement and not
the impossibility of performance thereof. In this
case, Chamber two of the Tribuna did not
consider the finding in Questech, by stating that
cancdlation of military intelligence projects
having a unique political sengtivity is not
andogous to the cancelation of petroleum
contracts. The soundness of thisrational is open to
doubt as why the ail industry, on which Iran
depends for its livelihood, is not as fully sensitive
as its military procurement. Meanwhile, the
doctrine of changed circumstances upon which
Iran substantiated its argument is one that can
apply, in principle, to al cases, whether sensitive
or non-sengtive. Meanwhile, pursuant to the
practice established by the Tribund itsdf, the
Tribuna could have attempted to refuse to hear
the case since Phillips did not make a timey
objection as of 1979. Having delayed over three
years in making its objections for breach of the
Joint Venture Agreement, the claimant indeed
waived the rights to object to NIOC for lifting ail.
The Tribunal failed to understand its proper
function under both the established practice and
customary international law.[4,ppll,13,22-24].

(b) Does ataking per se mean an illegal act?

In studying the elements entailing the taking of
property, it is fundamental to ascertain on
which criteria an act of taking might be
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considered lega or illegal. According to
international law, expropriation is not per se
illegal. It is based on this fact that every state
shall freely exercise the permanent sovereignty
over its natural resources and regulate and
supervise authority over foreign investment.
Meanwhile, it is an established rule of
international law that an act of taking does not
require a formal decree of nationalization. In
other words, it is argued that a “taking of
property may occur under international law,
even in the absence of a formal nationalization
or expropriation”. Therefore, when an action
results in an outright transfer of title rather than
incidental economic injury, it must be presumed
that a taking to have occurred.[6,pp512-513].
The Tribuna’s practice reveals that there are
three basic conditions of legality in cases
involving nationalization, namely: (a) that the
taking should be for public purpose, (b) that the
taking should be non-discriminatory, and (c)
that the compensation should be paid.

In  American International Group,
concerning the taking of an insurance company,
the Tribunal concluded that “it cannot be held
that the nationalization of Iran America was by
itself unlawful, either under customary
international law or under the Treaty of Amity
... as there is not sufficient evidence before the
Tribunal to show that the nationalization was
not carried out for a public purpose as part of a

larger reform programme, or was discrimi-
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natory”.[7,p656]. The question that remains, is
what constitutes the element of public purpose.
The point is by no means far from doubt.
According to the American Restatement of
Foreign Relations Law, “there is little authority
in international law establishing any useful
criteria by which, a State's own determination
of public purpose can be questioned. There
appears to be few, if any, cases in which a
taking has been held
international law on the sole and specific
ground that it

unlawful  under

was not for a public
purpose’.[8,p553]. In Amoco International
Finance Corporation, the Iran-US Claims
Tribunal stated that:

A precise definition of the public purpose for which
an expropriation may be lawfully decided has neither
been agreed upon in internationa law nor even
suggested. It is clear that, as a result of the modern
acceptance of the right to nationdize, this term is
broadly interpreted, and that States, in practice, are
granted extensive discretion. [2,para. 145].

The requirement of public purpose, was
confirmed in the Certain German Interestsin Pol-
ish Upper Slesia Case[9,p22]. As aconsequence,
those expropriations which are not judtifiable in
the public interest are illegal. However, in the
Liamco Case, the requirement that nationalization
should be for a purpose was dismissed by the
arbitrator Mahmassani due to the fact that “it is
the generd opinion in internationd law that the
public utility principle is not a necessary requisite
for the legality of a nationdization ... there is no
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internationa authority, from a judicial or any
other source, to support its application to
nationalization”.[10,p194]. Friedman, aso denies
the existence of real public necessity on the
ground that the matives for nationalization “are a
matter of indifference to international law, since
the latter does not contain its own definition of
public purpose’.[11,p141]. In the Aminoil Case,
the Government of Kuwait dated that its
nationdization was a necessary measure in the
national interest due to Aminoil’s failure to agree
to its terms.[12,p998]. By 1980, when the Single
Article Act nationalized the oil indudtry, it also
annulled al existing oil agreements. In fact the
Act “applied to the entire oil industry irrespective
of the nationality of the foreign companies
involved in this industry”. Accordingly, the
Tribunal accepted that the Act contemplated
compensation and therefore, it has not violated
gither the Treaty of Amity or customary
internationa law.[13,paras. 229-231]. The fact
that the taking was for a public purpose, was
confirmed by the Tribunal in the following
manner:

It cannot be doubted that the Single Article Act
was adopted for a clear public purpose, namely to
complete the nationalization of the ail industry in Iran
initiated by the 1951 Nationalization of the Iranian Oil
Industry Act, with a view to implementing one of the
main economic and political objectives of the new
Idlamic Government. [2,para.146].

Some scholars, argue that the expropriations

which are not for a public purpose due to their
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discriminatory and arbitrary nature, are
unlawful under international law.[14,p18]. The
requirement of non-discrimination, was
discussed in Amoco International Finance
Corporation. In this case, the claimant alleged
that while dl interests  were
expropriated, the Japanese share in the Iran-Japan
Petrochemicad Company (IJPC) was not

expropriated. The clamant, further stated that the

American

taking of the Khemco which was a 50-50 joint
stock company between the Iranian National
Petrochemical Company (INPC) and the Amoco’s
Swiss subsidiary (AMOCO International S.A.)
was discriminatory. Iran, responded by stating
that the operation of the IJPC joint venture was
not closaly linked with other contracts relating to
the exploitation of oilfields. It was aso asserted
that 1JPC was not an operationa concern at the
rlevant time. The Tribuna accepted Iran’'s
argument and dated that “it is difficult in the
absence of any other evidence, to draw the
conclusion that the expropriation of a concern was
discriminatory only from the fact that another
concern in the same economic branch was not
expropriated’. The Tribuna has made it clear
that: “in the present case, the peculiarities
discussed by the Parties can explain why [JPC
was not treated in the same manner as Khemco.
The Tribunal declined to find that Khemco's
exproprigtion was discriminatory”.[2,
paras.139,141-142].Thus, Snce no expropriation

of magor resources has been declared
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discriminatory, the issue of  unlawful
expropriations has not directly arisen.

It follows that, the principle of non-
discrimination requires that comparable situations
should not be treated differently unless such
differentiation is reasonable and objectively
judtified. However, comparability of the situations
does not mean that they should be identical.
Basicaly, two factors are essentia in this respect:
competitive podtions and objective of the
messure. On the issue of equality of trestment, the
PCIJ held that “there must be equality in fact as
well as ogtensible legal equality in the sense of the
absence of discrimination in the words of the
law”.[14,p192]. The developed states recognize
that nationdlizations which discriminate against
foreigners are contrary to internationa law.

The principle of non-discrimination, was
also cited in the Sabbatino Case[15,p1104]. in
which the United States Circuit Court of
Appeals applied it to the Cuban nationalization
to hold that nationalization as contrary to the
principles of international law. According to
international law, the nationalization measure
should not discriminate against foreigners and it
should apply to all properties in a similar
manner. In the Oscar Chinn Case, the PCIJ
concluded that the inequality of treatment could
only amount to a discrimination if such an
inequality had been applied to concerns in the
same position. There is an implicit assumption

in international law that the notion of equality
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does not include the idea of formal equality.
Pursuant to the judgment of the PCIJ “equality
in law precludes discrimination of any kind,
whereas equality in fact may involve the
necessity of different treatment in order to
attain a result which establishes an equilibrium
between different situations”.[16,pp 81,19].

The third condition, for the legality of a
taking, isthe duty to provide compensation. Ac-
cording to the Tribunal it is a*“general principle
of public international law that even in a case of
lawful nationalization the former owner is
normally entitled to compensation”.[17,p105].
However, due process of law as an independent
ground of legality was not supported by the
Tribunal’s Practice. In Amoco and pursuant to
the Khemco Agreement the claimant stated that
the expropriation of its rights was unlawful and
in violation of due process of law. In the
Tribunal’s view compatibility with domestic
legal procedures is not usualy cited as a
condition for an internationaly lawful
nationalization and the Treaty of Amity
between the United States and Iran specifies no
such condition.[2,paras.120,129].
2. State Responsbility for Injuries to
Persons and Property
(@)Does a revolution give rise to State
responsibility? The question of attributability
Claims arising out of the expropriation, have
constituted a significant part of the Tribunal


https://eijh.modares.ac.ir/article-27-6357-en.html

Downloaded from eijh.modares.ac.ir at 11:45 IRDT on Monday August 31st 2020

case-load. As a matter of domestic jurisdiction,
expropriation is a lega act deriving from the
state's sovereignty for securing the common
good of the state. Expropriation, more or less
concerns isolated cases of taking or deprivation
of some legally recognized right effected by the
State. Thisisin line with the politically neutral
character of expropriation which is not dictated
by a philosophy of economic policy which
compels the states to regulate and control the
foreign private property. Under international
law, al states are equally responsible for their
illegal acts which are in breach of international
law. International law Commission states that
“by the very nature of the state, the attribution
of conduct to the state is of necessity a
normative operation”. The essence of a breach
of an international obligation, is defined in
Article 16 of the Draft Articles in the following
formulation: *“there is a breach of an
international obligation by a state when an act
of that state is not in conformity with what is
required of it by that obligation”. Under Article
3 of the International Law Commission Draft,
there is an internationally wrongful act of state
when:

- conduct consisting of an action or
omission is attributable to the state under
international law;

- that conduct constitutes a breach of a
international obligation of the state.[18,p 30].
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The purpose of the principle of the
international responsibility of states, is the fact
that international obligations are observed. The
Tribunal practice with respect to state re-
sponsibility does support that for a claimant
aleging expropriation of its property is most
significant whether the state is liable for the
conduct of expropriation. In this respect, a
clamant faces a much higher burden of
demonstrating attributability to a state which in-
tentionally assumed control over the
property.[19, p 245]. The claimant’s obligation
is to cary out the burden of producing
persuasive evidence and with a degree of
certainty. To attribute the international

responsibility to the state involved in
expropriation and deprivation cases, it is the
to seek hard and

including deliberate

clamant's obligation
conclusive evidence
government  interference  or  intentional
obstruction or illegal interference with the use
of the property. Since the Algiers Accords are
silent on the issue of burden of proof, it is
presumed that the Governments of Iran and
United States of America by accepting the
UNCITRAL Rules also approved the rules of
the law of evidence as being applicable to the
settlement of their disputes.

The Tribunal experience, with respect to
expropriation, seems to show that the actual
deprivation must have been caused by

unreasonable interference by the government.
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Such action is deemed to be the case when the
owner was deprived of his fundamenta rights
of ownership. Thus, whenever the alien's
enjoyment of the ownership has been the
subject of interference by the government, the
Tribunal took the view that it constituted a
compensable taking. Interference, should be to
such an extent that the properties are rendered
SO useless that they must be deemed to have
been expropriated. As a consequence, it is
sufficient that an unreasonable interference with
the property rights be attributable to the

government.

(b) Responsibilities for acts of State organs

It is a well-established principle of international
law,that a state bears responsibility for the acts
and omissions of its organs when acting
officially in their capacity as state organs. The
degree of the state’'s responsibility, for the acts
of its organs thus depends on the scope of
powers and positions of those organs. The
guestion, is what can be identified as the organs
of the state. Organs of the state, is al the
individual or collective entities which have the
status of organs of the state under domestic law.
The question often arises, to what extent a state
is responsible for the acts of its organs. The
principle that a state is responsible for breaches
of itsinternational obligations by its organs was
upheld in judicia
decisions. By way of example, in the claims of

severad  internationa
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Italian subjects living in Peru (1901) the
arbitrator concluded that “a universaly
recognized principle of international law states
that the State is responsible for the violations of
the law of nations committed by its
organs’.[20,p153]. To be held responsible, the
conduct of the organs of the state should be
attributable to the state for determining its re-
sponsibility. In other words, attributability of
such acts to the state is a constituent element of
state responsibility.

In Shering Corp. v. Iamic Republic of Iran,
the issue was alleged expropriation of Shering’s
property by the Iranian Government through the
Workers' Council. As regards the question of
attribution of acts of Workers Council as a
state organ to the Iranian Government the
Tribunal held that:

The constitutional and regulatory framework for
the creation of Workers' Council do not indicate that
the Councils were to have other duties than basically
representing the workers interest vis-avis the
management of companies and institutions and to
cooperate with the management. That the formation
of the Councils was initiated by the State does not
itself imply that the Councils were to function as
part of the State machinery.[21,paras.370,379-380].

According to the Tribund, the Council was
not acting on behdf of the Iranian Government. In
reaching its conclusion, the Tribuna cited that
there was no evidence of the governmenta
interference over the eection of the members of

the Council. The Tribunal held, however, that the
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Council did not act upon any instructions of the
Government. In Sea-Land, the claimant alleged
that it was forced to terminate its investments in
the containers handling facility with the Port and
Shipping Organization (PSO) because there was
no prospect for commencing the work after
August 1979. The daimant, thus, argued that it was
entitled to compensation for the expropriation. The
Tribuna, however, stressed that:

A finding of expropriation would require, at the
very best, that the Tribuna be satisfied that there
was deliberate governmenta interference with the
conduct of Sea-Land's operation, the effect of which
was to deprive Sea-Land of the use and benefit of its
investment. Nothing has been demonstrated here
which might have amounted to an intentional course
of conduct directed against Sea-Land. A claim
founded substantially on omissions and inactions in
a situation where the evidence suggests a widespread
and indiscriminate deterioration in management,
disrupting the functioning of the port of Bandar
Abbas
expropriation.[22,para.166].

The Tribunal, further stated that the Sea-
Land had not been able to satisfy the Tribunal
that its understanding with PSO
crystalised into

hardly  justify a  finding of

“ever
a sufficiently precise
formulation to constitute an enforceable
contract obliging PSO to perform certain
functions for the express benefit of Sea-Land”.
It held that, the state of administrative chaos
which prevailed in Iran throughout the relevant
period, makes it unsafe to attribute any such

ostensibly government acts to a successor
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government. While expressing understanding
the Tribunal

declined to hold the Government of Iran

for the Iranian Revolution,

responsible for the clamant’s failure to
continue its operations. According to the
Tribunal,

comparable situations of crisis, are entitled to

the governmental authorities in

have recourse to very broad powers without
being responsible internationally. In support of
its argument, the Tribuna cited the Dickson
Car Whedl Co. v. United Mexican Sates
decided by the Mexican-US General Claims
Commission as follows:

States have aways resorted to extraordinary
measures to save themselves from imminent dam-
ages, and the injuries to foreigners resulting from
these measures do not generally afford a basis for
claims ... the foreigner residing in a country which,
by reasons of natural, socia or international
calamities, is obliged to adopt these measures, must
suffer the natural detriment to his affairs without any
remedy.[22,paras.162-166].

Thus, there would be no expropriation when
the interference with the use of property rights
arose out of the revolutionary chaos which is
not directly attributable to the policies of the
revolutionary government or its successor. This,
indeed

international law which recognizes the right of

coincides with the position of
a state to take extraordinary measures for public
purpose. This holding, also supports the view
that a revolution per se does not give rise to

State responsibility under international law.
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In the Otis Elevator Award, the claimant

sought compensation for its 40 percent
ownership in the Iran Elevator Company which
was alegedly expropriated by the Ministries of
Labour The Tribunal,
dismissed the claim on the grounds that the
clamant had not established that the in-

fringement of its rights was attributable to the

and Commerce.

Government of Iran “either individualy or
collectively to warrant a finding that a
deprivation in Iran Elevator had occurred”. The
Tribunal’s conclusion was that it was not
convinced that the governmental interference
with the claimant’s shareholding interest in the
said company (Iran Elevator) has substantially
deprived the claimant of the use and benefit of
its investment. In support of its conclusion, the
Tribunal ruled that a multiplicity of factors
affected the claimant’s use of property rights
including “its position as a minority shareholder
in an inactive company and the changed
circumstances of the Iranian Elevator market”.
The Tribunal’s ruling indicates that for a
finding of expropriation a significant degree of
interference is required.

For the claimant to be successful on this point it
would need to prove not only the involvement of the
respective ministries in the workers' syndicate but also,
more specificaly, that the ministries encouraged and/or
participated in an unauthorized dissipation of Iran
Elevators funds.[23,pp622,631-632].

In International Technical Products v.

Government of the Islamic Republic of Iran, the
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clamant alleged that a government owned
bank, Bank Tejarat, unjustifiably became the
owner of clamant’'s building. The Bank,
responded that it had acquired the building
through a formal mortgage foreclosure. The
question before the Tribuna was, whether acts
of the Bank Tejarat were attributable to the
Government of Iran? When dealing with the
attributability, the Tribunal,

concluded that “even if it were found that the

question of

Bank came into possession of the building in an
illegal manner this would not automatically es-
tablish responsibility of the Government under
international law”. It was held that the claimant:

Must establish additionally that some other
government organ (acting in that capacity) through
acts or omissions participated in the transfer of the

property
Clamants of their

to Bank Tegardt,
property
international law. [24,para.47].
The Tribunal, ruled that the bank had acted
in its commercial capacity, an activity which
was not attributable to the State. It should be

thereby depriving
in violation of

pointed out that, for a finding of expropriation
through unreasonable interference, a basic
condition is that such interference be attrib-
utable to the government. For the purpose of
international responsibility, it is important to
ascertain whether the organs of the State acted
in their official or unofficial capacity and with
or without their competence. The question, is
whether measures carried out by the organs of
the State could be ascribed to that State. In
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order to satisfy the attributibility test, the organs
carrying out the measures must be found to
have acted, “irrespective of their own rea
capacity, in an “official role” or an “officia” or
“governmental capacity” and within the real or,
reasonably, apparent “authority”
them”.[25,p179].

Article 5 of the Draft Articles adopted by the

International Law Commission states “...

granted to

conduct of any State organ having that status
under the internal law of that State shall be
considered as an act of the State concerned
under international law, provided that organ
was acting in that capacity in the case in
question”. The governing criteria in the Draft
Articles is, therefore, the internal legal order of
a state which could be related to the standard of
international law. If an organ of the state acts
within its apparent authority, the state will be
held responsible, provided that such act would
be internationally wrongful. The conduct of a
state organ having acted in that capacity, shall
be regarded as an act of the state in conformity
with international law even if, in the particular
case, the organ exceeded its competence
according to internal law or contravened
instructions concerning its activity. Obvioudly,
so long as business corporations do not exercise
power and authority on behalf of the state, their
acts are not attributed to that state for the
purpose of state responsibility. A state may

escape responsibility if the following re-
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quirements are satisfied: the entity must be (1) a
commercia enterprise, (2) a separate juristic
person under the law of the state, (3) unable to
rely on sovereign immunity in its own courts or
in foreign courts.

In another case, Flexi-Van Leesing, Inc. v.
Iran, the claimant alleged that the Government
took control of two commercial companies by
which the claimant had been doing business.
The Tribunal, took the view that the claimant
failed to prove that the control exercised by the
Government over these two private Iranian
corporations involved Government  acts
unreasonably interfering with Flexi-Van's

contract right sufficient to constitute an
expropriation. An expropriation, will not be
found if the company remained a separate legal
entity and had not become an organ or
department of the Government. For afinding of
expropriation, one of the conditions stated by
the Tribunal

attributabl e to the Government.

is that such interference be

The Government would only be liable for the
damages arising out of breaches of the lease
agreement if it had caused the two companies to
breach these agreements or prevented them from
fulfilling them ... What is required for the Claimant
is to

to prevail on this alternative ground

demonstrate and show through actions the
Government forced the two companies to breach
their agreements with the Claimants.[26,pp348-352].

According to the Tribunal, the mere control

over the two companies did not amount to
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expropriation. In fact the claimant in this case
could not sufficiently demonstrate the govern-
mental interference with the contracts such as
instructions by the Iranian governmental agency
corporations. In the Petrolane, Inc. wv.
Government of the Islamic Republic of Iran, the
issue was the taking of one of the claimant’s
facilitiesin Iran. The attribution of the taking to
the lranian Government was based on the
testimony of awitness whereby he stated that in
March or April 1980 individuals from the
Oppressed Foundation came to Eastman's
office and took control of the office and other
facilities. The Tribunal found that:

The evidence before it is not adequate to
establish that this loss is attributable to the
Government of Iran. Bavarsai’s recollections were
too uncertain to establish, by themselves that the
seizure of Eastman’s facility was carried out by

persons cloaked with government authority;

consequently the claim based on direct expropriation
by the Foundation must be dismissed for lack of
proof.[27,para92].

In three other cases, however, the Tribuna
concluded that the Government was responsible
for actions taken by the Revolutionary Guards
during the course of the Iranian Revolution. In
Computer Science Corp. v. Government of the
Isamic Republic of Iran, the claimant alleged
that  representatives of the lranian
Revolutionary Committee had entered the
claimant’s offices in Tehran and ordered the

departure of all employees and the claimant was
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denied access to its Tehran subsidiary (CSCSI).
The Tribunal held that “it is well settled that the
Revolutionary Committee are among those
organs whose acts are attributable to the
Government” .According to the Tribunal, under
public international law, the Government of
Iran was responsible for confiscation by the
Revolutionary Committee stating that:

The Tribunal is satisfied that CSCSI was thus
denied access to the equipment. As the Tribunal has
previously held, “the unilateral taking of possession
of property and the denial of its use to the rightful
owners may amount to an expropriation even
without a formal decree regarding title to the
property”. The interference with the use of CSCSI’s
office equipment as factually established in the
present case amounts to a taking.[28,paras.233,303].

Similarly, in William L. Pereira Associates,
Iran v. Iamic Republic of Iran, concerning the
taking of tangible personal property by
Revolutionary Guards, the Tribunal upheld a
claim for the expropriation of the contents of
the clamant’s offices in Tehran by the
Revolutionary Guards by stating that “under
public international law the Government of the
Isamic Republic of Iran must be deemed
responsible for the actions of the Revolutionary
Guards’.[29,paras.226-227]. It was concluded
that,interference by the Revolutionary Guards
“with the use of office equipment, factually
established, amounted to an act of taking”.
Similar circumstances was aso found in Dames

& More v. Iran, in which the claimant charged
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that Government representatives of physically
occupying the claimant's office equipment
stored in a warehouse. The Tribunal, stated that
the dislocation of ownership rights by an
unreasonable interference amounted to a taking
even without a formal decree[30,para.223].
According to the Tribunal, for a finding of
expropriation, the clamant must take into
account the following elements(1) the taking of
possession of property and (2) the denial of its
use to the rightful owners. It thus held:

Unilateral taking of possession of property and
the denial of its use to the rightful owners may

amount to an expropriation even without a formal

decree regarding title to the property.[25,pp89-90].

(c) Assumption of managerial control over
property in conditions of revolution does not
amount to a taking

Following the revolution of 1979, the
Revolutionary Council of the Islamic Republic
approved the Legal Bill regarding provisional
appointment of manager or managers for
supervising production and service units
whether in public or private sector (14 June,
1979). The Bill, authorized the government to
control and appoint managers to all companies
which were regarded incapable of coming into
operation or whose managers had left Iran and
indebted to the

nationalized Iranian banks. For example, in the

for companies heavily

Sarrett Case, the issue was the expropriation of

a large complex housing project in Tehran. In
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this connection, the Iranian Judge, Kashani
discussed the scope of the said law and its
raison d' ére. The law, the Judge argued,
contains no provisions for expropriation or
nationaization. Meanwhile, the economic and
social objectives of the law are totally different
from those of expropriation. The reason for its
adoption was to bring about economic and
social stability and to give proper discretion to
the country’s affairs and to assure the public
welfare. While the country was in the throes of
a great revolution, the said law was passed to
prevent wastage and dissipation of factories
abandoned by their directors. According to the
judge the powers of the governments under
revolutionary conditions are broader than
normal for the self-preservation and protection
of the rights of their population.[31,p466].
Under international law, any conduct of a
state which is considered as a wrongful act,
involves the State's international responsibility.
According to this principle, a state is not
internationally responsible without a prior
unlawful act. This basic criteria of international
law, found its expression in the judgment of the
international tribunals. In the Dickson Car
Wheel Company Case (1931) the Mexico-
United States General Claims Commission held
that for a State in order to be responsible under
international law “it is necessary that an
unlawful international act be imputed to it, that
isthat there exists a violation of a duty imposed
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by an international
standard” .[32,p678]. In the Sarrett Case, The

Tribunal held that the claimant was entitled to

jurisdictional

compensation for the expropriation of its

property
construction project taken over by a temporary

rights in a massive housing
manager. While reaffirming its ruling in Sea-
Land, the Tribunal stated that there is no doubt
that the revolutionary turmoil in Iran has
seriously hampered the claimants possibilities
to proceed with the work. At the same time, the
Tribunal emphasised that “investorsin Iran like
investorsin all other countries have to assume a
risk that a country might experience strikes,
lockouts, disturbances, changes of the economic
and political system and even revolution”. The
Tribunal went on to say that, these risks do not
necessarily imply that property rights affected
by such events deemed to have been
expropriated. Despite its conclusion the
Tribunal nevertheless stated:

It is recognized in international law that

measures taken by a State can interfere with property
rights to such extent that these rights are rendered so
useless that they must be deemed to have been
expropriated, even though the State does not purport
to have expropriated them and the legal title to the
property formaly remains with
owner.[33,pp390-392].

The appointment of managers, enables the

the original

expropriating state to assume control of the
property and to deny the claimant the right to

manage and control the allocation of its profit.
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It has been established by the Tribuna that
assumption of control over property does not
immediately justify a conclusion that the
property has been taken. To be responsible, the
events should demonstrate that the owner was
deprived of its fundamental rights of ownership,
namely, the effective use, control and benefits
of their property rights. Taken all together, it is
to be noted that although the Tribuna did not
countenance the argument of expropriation
based on the events enumerated above, it has
however, satisfied with the test that the
government-appointed manager interfered with
theinvestors' proprietary rights.

The Tribunal’s decision, for the assessment
of the expropriation clam is not factually
sound. As the Iranian Judge Kashani stated, the
decree of Iran's Revolutionary Council was
enacted in order to safeguard the national
interest of the country. The legidative
measures, on appointment of managers were
amed a taking

in the project. This is in

temporary control  of
management
accordance with the rule of international law by
virtue of which the deprivations of property
rights in the public purpose is accepted. Mean-
while, the purport of the said law was clear and
explicit. It did not mention expropriation. Its
economic and social objectives were totally
distinct from the cases of expropriation and
nationalization. The main purpose of the law was

to bring about economic and social stahility, to
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give proper direction to the country’s affairs,
and to assure the public interest of the people.
What is a matter of question, is the tota
deprivation which requires the expropriating
State to compensate for the loss. Not only the
Tribunal’s view with respect to the Sarrett is
not convincing but also it is unrealistic. While
the company’s failure was attributed to the
mismanagement, the abandonment of the
project and the misallocation of the company’s
assets, the Tribuna nevertheless held Iran
responsible on the mere ground that the
appointment of a manager to control the
company’s affairs was the interference with the
claimants property right. The Tribunal, ignored
Iran’s argument that the appointment took place
in order to manage and run the companies
whose owners had left the country. In fact, the
company had nothing which could be
expropriated by the government of Iran. There
exists, solid evidence that the company was
financially bankrupt and was encumbered by
huge debt as well. The Tribunal's decision
seems to lack a
basis.[31,pp464,466].

At least, as far as the argument of the

sufficient  legal

Tribuna itself is concerned, the construction
work was abandoned due to revolutionary
turmoil in Iran prior to January 1980. The in-
vestment, according to the Tribunal, was a risk
which accordingly did not guarantee the
under

compensation to the investor
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international law. Certainly, the Tribuna’s
decision to reject the rightful power of a
sovereign  State to assume temporary
management control during the revolution does
not coincide with the position under
international law which recognizes the power of
States to resort to emergency powers to save
their countries from imminent dangers. In the
ELS Case, the International Court of Justice
(IC)) held that “Every system of law must
provide, for example, for interferences with the
normal exercise of rights during public
emergencies and the like".[34,para.74].
Meanwhile, it is aso against the established
practice of the Tribunal which in Sea-Land
accepted a State's right to take extraordinary
measures aiming at restoring economic order.
In short, the Tribunal’s ruling speaks against
both law and precedent.

In Phelps Dodge, the management of the
clamant’'s factory was transferred to two
agencies of the Iranian Government through a
Council for the Protection of Industries. The
transfer of management, was basically made to
prevent the closure of factories, to protect the
debts to the government as well as to ensure
payments to the workers. The legal au-
thorization, for the Government Council to
appoint new managers was the “Law of Protec-
tion of Industries and Prevention of Stoppage of
Factories in the Country” which described the

managers as “trustee” and the administration of
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the factory as “provisiona”. However, the law
did not indicate that they were trustees for the
shareholders. As a result of the transfer, “there
have apparently been no meetings of the Board
of Directors or shareholders and Phelps Dodge
has received neither dividends nor any
information concerning the operation of the
factory”. While, the Tribunal expressed its
understanding for the lranian Government’s
action, it has stated that:

The Tribunal fully understands the reasons why
the respondent felt compelled to protect its interests
through this transfer of management, and the
Tribuna understands the financial, economic and
socia concerns that inspired the law pursuant to
which it acted, but those reasons and concerns
cannot relieve the Respondent of the obligation to
compensate Phelps Dodge for its 10ss.[35,paras.21-
22).

In Tippettes, Abbet, McCorthy and Stratton
v. TAMS AFFA Consulting Engineering of Iran,
the claimant alleged a taking of its 50 percent
interest in a partnership with an Iranian firm
whose purpose was the performance of
engineering and architectural services on a
Tehran International Airport. In this case, the
appointment of a manager by the government
per se did not amount to a taking. Of great
relevance, however, was the action of a
government-appointed manager which had
resulted in the deprivation of the claimant’s use
regarding its shareholding benefits. The
Tribunal, held that the appointment of a
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manager was a measure which affected property
rights for which the government of Iran should
be held responsible. The Tribunal, concluded
that the claimant was entitled to compensation
holding that a taking of property may occur
under the international law either through inter-
ference by a state in the use of that property or
with the enjoyment of its benefits, even where
legal title to the property is not affected.

While assumption of control over property by a
government does not automatically and immediately
justify a conclusion that the property has been taken
by the government, thus requiring compensation
under international law such a conclusion is
warranted whenever events demonstrate that the
owner was deprived of fundamental rights of
ownership and it appears that this deprivation is not
merely ephemeral. The intent of the government is
less important than the effects of the measures on the
owner, and the form of the measures of control or
interference is less important than the reality of their
impact.[36,paras.225-226].

In another case, Foremost Tehran, Inc, v.
Government of the Islamic Republic of Iran,
decided by the Chamber, the claimant alleged
that the climate of hostility towards United
States nationals forced its expatriate personnel
to leave Iran at the end of 1978. According to
the claimant, 31 percent of its ownership in an
Iranian corporation had been expropriated. The
Tribunal, held that the interference with the
substance of Foremost’s rights did not amount

to an expropriation. But, the non-payment of
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declared cash dividends to the claimants is the
only act which can be attributed beyond doubt
to the State. According to the Tribunal, the only
action which “demonstrably directed against
Foremost’'s interests which must be
considered to engage the responsibility of the
Government, was the withholding of the
dividend payments’. Therefore, athough the
expropriation claim was denied by the Tribunal,
it however, concluded that the claimant was
entitted to compensation for an undebated
interference with its rights. By reliance on
Article 11 (1) of the Clams Settlement
Declaration, the Tribunal stated that:

Such interference, attributable to the Iranian
Government or other state organs of Iran while not
amounting to an expropriation, gives rise to a right
to compensation for the loss of enjoyment of the
property in question.[37,pp29-35].

The Tribunal, then went on to award the
value of the cash dividends that had not been
paid up to 19 January, the cut-off date for the
jurisdiction of the Tribunal. In Eastman Kodak
Co. v. Iran, the Workers Council had been
authorized to supervise over the affairs of
Kodak's Iranian subsidiary. The Tribunal,
however, concluded that at the date of the Al-
giers Declarations the company was not
controlled by Iran and therefore no
expropriation had occurred. With regard to the
claimant’s property rights, the Tribunal found
that there had been an interference and thus an
made to

award was compensate
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Kodak.[38,para.153]. In Sedco, Inc. v. National
Iranian Oil Co., the Tribunal held that a taking
must be presumed to have occurred through the
appointment of temporary managers. This,
became conclusve when on the date of
appointment there was no reasonable prospect
of return of control to the owner. According to
the Sedco award, the seizure of control by
appointment of “temporary” managers clearly
ripened into an outright taking of title.
Consequently, the Tribunal determined the day
of the appointment, namely, 22 August 1979,
the day of the taking.[39,pp516-517]. In
Ebrahimi, the clamants aleged that the
expropriation of their shares in Gostaresh
Maskan was effected by the law Concerning the
Appointment of Provisional manager (s). The
clamants sought compensation for the
expropriation of their 19 percent share in
Gostaresh Masken which was an Iranian joint
stock company. In response, Iran argued that
the appointment of directors was made only due
to excessive insistence of the existing directors
and shareholders of the company and due to the
departure of its main shareholder Ali Ebrahimi.
Chamber three, however, took the view that
Gostaresh Maskan had been expropriated. In
doing so, it relied upon a decision in Blount
Brothers in which the Tribunal had examined
that Gostaresh
Maskan was an “entity controlled by the

for jurisdictional purposes,

Government of Iran”. The Tribuna, further
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concluded that the key issue is the objective
impact of measures affecting shareholder
interests and not the subjective intention behind
these measures. The Tribunal, discounted Iran’s
contentions that appointment of managers was
necessary to stabilize the company’ s operations.
Such a motive according to the Tribuna does
not preclude liability for expropriation. In
Etezadi, Chamber one of the Tribuna rejected
the claimant’ s argument that the appointment of
a supervisor and a temporary manager for the
Shiraz Plastic Products Corporation constituted
an expropriation. According to the Tribunal,
there was not sufficient evidence that the
governmental supervisor or temporary manager
assumed control of the corporation prior to 19
January 1981 (the Tribunal’s jurisdictional cut-
off date). The Tribunal, further stated that the
evidence did not show that the appointment of
governmental manager had a sufficiently severe
impact on the status of the corporation and its
administration to
expropriation.[40,pp404,408,516,522].

In view of al the foregoing considerations,

constitute an

the Tribunal’s doctrina rationale does not seem
convincing for holding Iran responsible with
respect to appointment of temporary managers
to ensure the continuous operation of the
companies. Obviously, temporary placing of
property under the State control could amount
to ataking if there was an indefinitive period of
deprivation in respect to foreign owner’s right.
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In the ELS Case, the United States brought an
action against the Italian government asserting
injuries to two US corporations (Raytheon and
Machlett) in relation to their ownership of an
Italian company. There, also existed a question
of whether the requisition of a firm’s plant and
equipment may amount to a taking. The
International Court of Justice (ICJ), reasoned
that “this requisition, independently of the
motives which allegedly inspired it, being by its
terms for a limited period, and liable to be
overturned by administrative appeal, could not,
in the Chamber’s view, amount to a taking ...
unless it constituted a significant deprivation of
Raytheon and Machlett's interest in ELSI's
plant”.[41,para119]. While, Iranian nationals
and governmental instrumentalities were
shareholders in the abandoned companies, it is
not clear why the take-over of operation control
of these companies by the Iranian government
for a temporary period to meet economic
emergency should be regarded as a taking. A
state which admitted an investor could not
political
disturbances. The legidation according to

become an insurer  against
which the temporary managers were appointed
was passed to protect the public purpose and it
was not intended to affect the property title.
Obvioudly, the entities for which temporary
managers were appointed were not in a good
financial situation and their assumption of

responsibility must not be considered the


https://eijh.modares.ac.ir/article-27-6357-en.html

Downloaded from eijh.modares.ac.ir at 11:45 IRDT on Monday August 31st 2020

equivalent of a expropriatory action. Under
international law, a genuine assumption of
control over property is not regarded as
deprivation of the property rights of the owner
engaging the international responsibility of that
state. As Christie pointed out “there might even
be circumstances where operating control over
the enterprise might be completely taken from
the aien owner without rendering the state
liable even for “damages’ for use”. [42,pp333-
334].The Tribunal’s approach, makes one
wonder what is the extent of powers of the
government to resort to extraordinary measures
imminent

to save nationa interest from

dangers.

Conclusion

The Iran-United States Claims Tribunal, was
established as one of the most significant
international arbitral tribunals in 1981 to settle
the hostage crisis between Iran and the United
States arising from the revolution of Iran. The
claims arising from nationalization and
expropriation, were between the most important
categories of claims presented to the Tribunal.
The Tribunal practice, demonstrated that an
adlien cannot be deprived of virtualy all
beneficial enjoyment of his fundamental
ownership rights. A taking of property may
occur, if a government has interfered
unreasonably with the use of property to such

an extent that these rights are rendered useless
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or the enjoyment of their benefit was
substantially affected. From the perspective of
Tribunal, the seizure of control by appointing
temporary managers is an important factor that
clearly ripen into an outright taking. Therefore,
compensation is to be paid for the value of the
property taken, when an alien is deprived of his
property rights by acts attributable to a state. A
lawful

economic activity from private sector to the

nationalization (the transfer of an

public sector) imposes on the state concerned
an obligation to pay compensations. Although,
the Tribunal has accepted in its decisions that
nationalization and expropriation are governed
by customary international law, its awards in
some cases, seem less justifiable. While, the
Tribuna

revolutionary situation in Iran, it has placed

recognized, in theory, the
greater emphasis, in practice, on protecting the
private wedth. Very sdignificantly, the
Tribunal’s approach ignores the interests of the
host country and, therefore, is open to strong
criticism.

The Tribunal’s awards, in the areas of
expropriation cannot be said to be as reaffirma-
tions of traditional rules since they based on the
specific provisions of the hilateral Treaty of
Amity between lran and the United States.
General observations of the Tribunal, on
customary international law, are inconclusive.
The Tribuna’'s awards, are particularly

disappointing with respect to revolution in Iran
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and the latter’ s responsibility for injuries caused
to foreign private property. While, national laws
of al civilized nations alow to resort to
extraordinary measures to meet national
the Tribuna has taken the

position that the assumption of control over for-

emergencies,

eign property, in conditions of revolution,
required compensation under international law.
This, is inconsistent with the established
practice of the Tribuna in which it has
recognized this right and also with its doctrinal
rationale in the Sarrett Case, wherein the
Tribunal held that the investors in Iran like
investorsin all other countries have to assume a
risk that the country might experience changes
of the economic and political system.[43,p
392]. Therefore, a person engaging in a foreign
investment, with a view to securing a profit,
must also bear in mind the risk of lockout,
disturbance and revolution. International law
offers no protection to foreign investors in a
state convulsed by revolutionary turmoil, except
when damage to property, are specificaly
directed by the government. Virtualy, al states
claim lawful powers by virtue of the right of
“eminent domain”’, and there is no reason to
believe that the taking of property in such
circumstances is unlawful in international law.
Although, the Tribuna had outstanding
opportunity to deal with and illuminate most of
the aspects of state responsibility, it decided the

complex issues of international law on narrow,
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general and arguable grounds which would
seem to have ill-considered lacking any

meaningful analysis of legal issues.
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