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Karsten, Nora., “Distinguishing Military and non-Military Superiors: Reflections on the Bemba Case at
the ICC”, Journal of International Criminal Justice 7, 2009, pp. 983- 1004.
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5. See e.g. Symposium on Superior Responsibility, 5 JICJ (2007) 599-682, including articles by B.
Bonafé, C. Meloni, J.S. Martinez and V. Nerlich; see also K. Ambos, ‘Superior Responsibility’, in A.
Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary (Oxford:
Oxford University Press, 2002) 823-872;.R. Arnold and O. Triffterer, ‘Article 28, in O. Triffterer (ed.),
Commentary on the Rome Statute of the International Criminal Tribunal (3rd edn., Baden-Baden: Nomos,
2008) 795-848; B. Burghardt, Die Vorgesetztenverantwortlichkeit im vdlkerrechtlichen Straftatsystem
(Berlin: Berliner Wissenschaftsverlag, 2008); M. Damaka, ‘The Shadow Side of Command
Responsibility’, 49 American Journal of Comparative Law (2001) 455-496; G. Mettraux, The Law on
Command Responsibility (Oxford: Oxford University Press, 2009); E. Sliedregt, The Criminal
Responsibility of Individuals for Violations of International Humanitarian Law (The Hague: T.M.C.
Asser, 2003) 179-191; M.L. Smidt, ‘Yamashita, Medina, and Beyond: Command Responsibility in
Contemporary Military Operations’, 164 Military Law.Review (2000) 155-234; O. Triffterer, ‘Causality,
a Separate Element of the Doctrine of Superior Responsibility as Expressed in Article 28 Rome Statute?’,
15 Leiden Journal of International Law (2002) 179-205; T. Weigend, ‘Bemerkungen zur
Vorgesetztenverantwortlichkeit im Volkerstrafrecht’, 116 Zeitschrift fir die gesamte Strafrechtswissenschaft (2004)
999-1027.
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(Decision Adjourning the Hearing Pursuant to Art. 61(7)(c)(ii) of the Rome Statute, Bemba (ICC-01/05-
01/08), Pre-Trial Chamber, 3 March 2009, 41-49).
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Bemba (ICC-01/05-01/08), Pre-Trial Chamber Il, 15 June 2009 (hereinafter, Bemba decision), at 184-
185.
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13. It would be interesting to further scrutinize the case law of the ad hoc Tribunals as to whether they
have in fact applied the same standard and approached the evidence equally in cases of civilian and
military superiors. However, this article will focus on the distinction between military and civilian
superiors only. It will not further assess whether Art. 28 is in conformity with customary international
law.
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14. Art. 28(a)(i) ICCSt.

15. Art. 28(b)(i) ICCSt.

16. Judgment, Delalic et al. (IT-96-21-T), Trial Chamber, 16 November 1998 (hereinafter, Delalic et al.
Trial Judgment), 363, 377, 378. See Judgment, Kordic and Cerkez (IT-95-14/2-A), Appeals Chamber, 17
December 2004, 839; Judgment, Blaskic (IT-95-14-A), Appeals Chamber, 29 July 2004 (hereinafter,
Blaskic Appeal Judgment), 484.
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18. Delalic et al. Trial Judgment, supra note 9, 354, 370, 371.

19. Ibid., 378.

20. Delalic et al. Trial Judgment, supra note 9, 377, 378; Judgment, Delalic et al. (IT-96-21-A), Appeals
Chamber, 20 February 2001 (hereinafter, Delalic et al. Appeal Judgment), 196 et seq. where the Appeals
Chamber found that Art. 28 reaffirms that standard.

21. Delalic et al. Appeal Judgment, supra note 12, 240.

22.ICTR

23. Bagilishema

24. Judgment, Bagilishema (ICTR-95-1A-T), Appeals Chamber, 3 July 2002 (hereinafter, Bagilishema
Appeal Judgment), 52.

25. Judgment, Kayishema and Ruzindana (ICTR-95-1-T), Trial Chamber, 21 May 1999, 227, 228.

26. Judgment, Muvunyi (ICTR-2000-55A-T), Trial Chamber, 12 September 2006, 473 et seq. endorsed
the finding of the Chamber in Kayishema & Ruzindana, but nevertheless required proof of the same
requirements for military and non-military superiors.
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27. Judgment, Milutinovi et al. (IT-05-87-T), Trial Chamber, 26 February 2009, Vol. 1, 120; Judgment,
Branin (IT-99-36-T), Trial Chamber, 1 September 2004, 281, 282; Judgment, Krnojelac (IT-97-25-T),
Trial Chamber, 15 March 2002, 94. See also Judgment, Nahimana et al. (ICTR-99-52-A), Appeals
Chamber, 28 November 2007, 785.

28. Duty to know

29. Judgment, Blakic Appeal Judgment, supra note 9, 62, 406; Delalic et al. Appeal Judgment, supra
note 12, 226.

30. Judgment, Aleksovski (IT-95-14/1-T), Trial Chamber, 25 June 1999 (hereinafter, Aleksovski Trial
Judgment), 78; see also Judgment, Kvoka et al. (IT-98-30/1-T), Trial Chamber, 2 November 2001, 316;
Judgment, Branin (1T-99-36-T), Trial Chamber, 1 September 2004 (hereinafter, Branin Trial Judgment),
281.

31. Art. 28(a) (ii), (b) (iii) ICCSt.

32. R. Cryer, Prosecuting International Crimes (Cambridge: Cambridge University Press, 2005),
325:‘highly unfortunate retreat from requirements of customary law’; Damaka, supra note 1, 471-472;
Mettraux, supra note 1, 210-213; G.R. Vetter, ‘Command Responsibility of Non-Military Superiors in
the International Criminal Court (ICC)’, 25 Yale Journal of International Law 2000, 93 et seq., 103, 141.
See also Amicus Curiae Observations on Superior Responsibility Submitted Pursuant to Rule 103 of the
Rules of Procedure and Evidence, Bemba, Amnesty International, 20 April 2009, 3, 7-11. Amnesty
International also notes that Art. 28(a)(i) departs from customary international law by incorporating a
negligence standard, but finds that the heightened duties imposed upon commanders ‘further the object
and purpose of the Statute’ as there is ‘a greater likelihood that they will prevent future crimes or repress
them more swiftly’, at 8.
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33. For example, Germany (V6lkerstrafgesetzbuch, Arts 4, 13, 14); Canada (Crimes against Humanity
and War Crimes Act, s. 5, 7); Australia (International Criminal Court (Consequential Amendments Act),
268.115 (2), (3)). For an analysis of national implementation laws, see N. Karsten, Die Strafbarkeit des
nicht-militarischen Vorgesetzten. Eine rechtsvergleichende Untersuchung zu Artikel 28 des Rom Statuts
(Diss. 2009, forthcoming).

34. For example, Germany (Volkerstrafgesetzbuch, Arts 4, 13, 14).

35. Ambos, supra note 1, 870; A. Boisvert, H. Dumont and M. Petrov, ‘Quand les Crimes des Sous-fifres
Engagent la Résponsabilité du Supérieur Hiérarchique en Droit Pénal International’,.9 Canadian Criminal
Law Review (2004) 130-132; G. Werle, Principles of International Criminal Law (The Hague: T.M.C.
Asser, 2005) 132, at 134; M. Lippman, ‘Humanitarian Law: The. Uncertain Contours of Command
Responsibility’, 9 Tulsa Journal of Comparative and International Law (2001) 89; J.S. Martine.,
‘Understanding Mens Rea in Command Responsibility: From Yamashita to Blakic and Beyond’, 5 JICJ
(2007) 659; Mettraux, supra note 1, 32-33; E. Langston, ‘The Superior Responsibility Doctrine in
International Law: Historical Continuities, Innovation and Criminality’, 4 International Criminal Law
Review (2004) 160; Sliedregt, supra note 1, 188; Vetter, supra note 21, 124; Weigend, supra note 1, at
1023, 1024.

36. Quite delicate compromise

37. UN Doc. A/ICONF.183/C.1/SR.23, 3 July 1998, 2; UN Doc. A/CONF.183/C.1/WGGP/L.4, Report of
the Working Group on General Principles of Criminal Law, 18 June 1998.

38. UN Doc. A/CONF.183/C.1/L.2, United States of America: Proposal Regarding Art. 25, 16 June
1998; N Doc. A/CONF/183./C.1/SR23., 16 June 1998, 76; 3 July 1998, 2, 10. See also P. Saland,
‘International CriminalLLaw Principles’, in R.S.ILee (ed.), The International Criminal Court: The Making
of the Rome Statute: Issues, Negotiations, Results (New York: Ardsley, 1999), 203: The category of
persons ‘effectively acting as(military commanders’ in Art. 28(a) is intended to cover warlords and
paramilitary leaders.
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39. UN Doc. A/CONF.183/C.1/SR.1, 16 June 1998, 67, 68.

40. UN Doc. A/CONF.183/C.1/SR.1, 16 June 1998, 68.

41. Bemba decision, 407.

42. In relation to the contentious ‘element(of causality’, the Pre-Trial Chamber held that such an element
is included in Art. 28, in particular, in relation to the duty to prevent. In the Chamber's view, it must be
proven that the superior's failure ‘increased’ the risk of the commission of the crimes charged. Although it
is.illogicalto.conclude.that.a.failure.to. ‘repress/ lremes’ or ‘submit the matter'to the competent authorities’
may retroactively cause the crimes committed, the Chamber also acknowledged a ‘causal impact’ of such
failures on the commission of future crimes, ‘as punishment is.an inherent part of prevention of future
crimes’, Bemba decision, 424, 425.

43. The Pre-Trial Chamber interpreted. the. ‘should. have. known’. standard. as. negligence in failing to
acquire knowledge and thereby relied on the ICTR Kayishema & Ruzindana trial judgment and the ICTY
Blakic trial judgment, although these judgments are not in conformity with the settled interpretation of
the ‘had reason to know’ standard by the ad hoc[Tribunals. The Pre-Trial Chamber also referred to the
intent of the drafters of the Rome Statute to take a more stringent approach towards commanders.
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However, as the Pre-Trial Chamber found that there is sufficient evidence to suggest that Bemba knew
about the crimes, it abstained from discussing the ‘should have known’ standard and its.customary law
status any further, Bemba decision, 432, 434.

44, See Bemba decision, 436, 443.

45, de Jure

34. Bemba decision, 414 — 417.

47. Bemba decision, 408, 409.

48. Bemba decision, 413: ‘in order to remedy the appearance of redundancy in the text’..

49. Bemba decision, 413.

50. Bagilishema

51. Bagilishema Appeals Judgment, supra note 14, 52. It is noteworthy that the Pre-Trial Chamber also
mentioned the temporal scope of ‘effective control’. On the basis of the wording of Art. 28, it held that
the suspect must.have exercised effective control ‘at least” when the crimes were about to be committed,
thereby concurring with the current but not undisputed majority view in the ad hoc Tribunals, Bemba
decision, 418-419. See Judgment, Ori (IT-03-68-A), Appeals Chamber, 22 April 2008, 167, Declaration
of Judge Shahabuddeen, Partially Dissenting Opinion of Judge Liu and Judge Schomburg. The minority
view of the ICTY was endorsed by the SCSL: Sesay, Kallon & Gbao (‘RUF’) (SCSL-04-15-T), Trial
Chamber, 2 March 2009 (hereinafter, RUF Trial Judgment), 299.

1389 (yliwmo; / Mollop Sogis dlme dclivgyy < 164



5 €l 28 oxle 3 ol ans g pollas lanile s e @l 5 boxy yo  Slodie wands
Jsosiio Loy 45 313 o0 i 1y 481, 03,55 oy € 28 osle > allis e 58l lolie
My s doegts ol 4y lodie and b ol sl 4] 5,5 o JL3 «Calb 28 soke 5,05

oy 5 . e . . a s oo
pLibls)] bl oa S 53 (anlad S5 JpuS

S ey ¢ o bl 485, 0Ll 63587 yisendls] s daluwlil 4 dunds
o ol BLs JSonilep plyicar 5 Ghin (b 815 ) gt @ 5SS il
§S5S Lidendlil i) &Sl 0l 0Ll 6ygbo e S o Jos (58 isgalj] i)
oy iyl oiloyd 5l LS e &S cusild (635 e dlie S g Bylaie i3l SO wled (ks
o 9 58 Lo jgid 4l oo b o2 48 2,5 IVl pizgen aimi Toogr s
i g 5l &) (ol Sldas Bodls (o0 0jlal (59 4 45 0392 59k 59 (BT
o )il e Vbl bl a1 365 Glpgied 5 A Moy (85 o Sygo 5SSl
b epis [ ol aglgicee 5 0392 s lasile f ceai 5 Jjo LSl 5l Lay oS 5,8
Oielil s olasle s g w8 Cabes g cuslyil 1y olbusl didly o e S 4u
S 3l bl Slegeuas

@ Loy Cundg I (Gloddo aad 2b5)l 3 pj Jplos by (o 5l 4 CunSS oSS
U5 ol ssile s plgis 4ol ol (LS e ) i ollas ailejd oSy i
)8 g gokilod oy ol ) lygted joho polaie 4y gl )8 (2 5SS isel]
558 Laselil i) el ksl (3 5 ¢ bl Ll yess

b Jedlly oollas oo b S lgis s 1y Loy losdo ans LT 45l 5550 )3 el 3929 |
Loy cusld Hlpdsl calol adgl Sbj)l dy dogi b dunds . 5,5 3935 plogl (s b ol aid i 05ally

52. Bemba decision, 406, 446.

53. Bemba decision, 445.

54. ALC

55. Bemba decision, 446, 451-455.
56. Bemba decision, 456.

57. Bemba decision, 459.

58. Bemba decision, 460-464.
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59. Bemba decision, 446. See also heading of the relevant section ‘Mr Jean[Pierre Bemba was effectively
acting as military commander and had effective authority and control over MLC troops who committed
crimes’.
60. Bemba decision, 457.
61. Bemba decision, 455: MLC members and ALC soldiers chose Mr Jean-Pierre Bemba as the President
of the MLC and Commander-in-Chief of its military wing, the ALC.
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Bemba decision, 408 :4; 1S 43, .5l Bl ,d

63. Bemba decision, 410.
64. Bemba decision, 448.
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65. See.also. finding. that. command. responsibility attaches. ‘irrespective. of. their. rank. and. level’. (Bemba.
decision, 408).

66. Judgment, Naletilic and Martinovic (IT-98-34-T), Trial Chamber, 31 March 2003, 99.

67. Hrvatsko Vijece Odrane, HVO

68. Ibid., 101.

69. Ibid., 94, 116, 141.
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70. See also Judgment, Kordic & Cerkez (IT-95-14/2-T), Trial Chamber, 26 February 2001, 839-841,
discussing whether the politician Dario Kordic had a command position in the HVO.

71. Karsten, supra note 22.

72. Burghardt, supra note 1, 169 et seq.

73. While Arnold correctly opines that state leaders are not immune from superior responsibility if they
rely on guerilla groups or private subcontractors, it seems incorrect to state that ‘[e]everyone holding de
facto authority over someone guilty of war crimes is subject to this doctrine, independently from
affiliation to a regular or irregular armed group’. See Arnold, supra note 1, 826 margin 89.

74. Ibid., Karsten, supra note 22. This aspect is not explicitly discussed in the case law of the ad hoc
Tribunals, but may be inferred when the celebici Appeals Chamber held that superiors ‘by virtue of the
position they occupy’ must have authority and effective control over others (Delalic et al. Appeal
Judgment, supra note 12, 303), or when the Aleksovski Trial Chamber held that a superior must have the
possibility to transmit reports ‘through his position in the hierarchy’ (Aleksovski Trial Judgment, supra
note 19, 78; Branin Trial Judgment, supra note 19, 281).
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75. Bemba decision, 408, fn. 522.
76. Bemba decision, 408.
77. Mettraux, supra note 1, 30.
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78. See e.g. the allegations in the Third Amended Indictment, Karadzic (IT-95-5/18-PT), 27 February
2009, 33:
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Presidency and the expanded Presidency of the RS, and President of the RS and Supreme Commander of
the RS armed forces, and pursuant to his de facto authority as the acknowledged leader of the Bosnian
Serbs, he was the superior of, and had effective control over, the Bosnian Serb Forces and Bosnian Serb
Political and Governmental Organs that participated in the crimes alleged in this indictment’.
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79. par excellence
80. Both in the Hadihasanovic & Kubura case and in the Delic case, it was in dispute whether the
accused were responsible for crimes committed by Mujahedin detachments, which fought alongside with
the units of the accused. In Hadihasanovic & Kubura, the Appeals Chamber found that the relationship
between the accused and the Mujahedin detachment was one of cooperation and did not evolve into a
superior—subordinate relationship: Judgment, Hadihasanovic & Kubura (IT-01-47-A), Appeals Chamber,
22 April 2008, 200, 210, 213, 214, 217, 221. In the Delic case, the majority (Judge Moloto dissenting)
found that Delic exercised effective control over the Mujahedin, Judgment, Delic (IT-04-83-T), Trial
Chamber, 15 September 2008 (hereinafter, Delic Trial Judgment), 466.
81. Bemba decision, 408, 410.
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Judgment, Milutinovic et al. (IT-05-87-T), Trial Chamber, 26 February 2009, Vol. 3, 946, 1051. Sreten
Lukic was found responsible for committing (through his participation in a joint criminal enterprise); no
findings were made as to his superior responsibility pursuant to Art. 7(3), 1114-1140.
82. See e.g. Judgment, Akayesu (ICTR-96-4-T), Trial Chamber, 2 September 1998 (bourgmestre);
Judgment, Bagilishema (ICTR-95-1A-T), Trial Chamber, 7 June 2001, Bagilishema Appeals Judgment,
supra note 14 (bourgmestre, Mabanza commune); Judgment, Ntakirutimana & Ntakirutimana (ICTR-96-
10 and ICTR-96-17-T), Trial Chamber, 21 February 2003, 437, 438 (hospital director); Judgment,
Nahimana, Barayagwiza, Ngeze (ICTR-99-52-T), Trial Chamber, 3 December 2003, 20 (Barayagwiza
was leader of a political party and in the steering committee of a radio station). The Appeals Chamber in
the Nahimana et al. case rejected the defence argument that only civilian superiors in governmental or

171 & .. Godle Clolile fp ST (g, Lro



g . . AY & R Y 3 RN g . A . .
O L Cope sobas lojore T (b 4l Jgtuwe S5 (S)I 58Le plie (g4,
50 1y eMes g M (oo pols dasie glaple  JiB pbxl (gly calizes (sl O&a PN &bl
.. e AY A .. M - A . . -
09 ot o Jlo phh T Bl sl 3edle S5 lyie ) Lojgse (59 dund
P 8B S 5| e 09,5 Sy Lojgre o Sloj 33,5 &Bly L35 390 Klgi o Lojgne
iy 5 gilo S jgn oS S5 (i Ll )8 o (puilejd sl slaple B (>
Jaill olss coniloy b ollss abiloys gl a5 S g5 gy LT Sl oollss e 50 S
(s 515 el ) ol 48,5 o 4, e 09,5 5, (5556 )

lio B9y > agyl gl el Jlaid ol (od At 4 315 3gmg (6,503 daxie 3l
b ool 3gdle Slolde lgicds S o anbsg pll bl L WolSed)l 5 a8 Bgdle
5,5 IVl (g @dlie Sy o SwguSIl kg5 5> Jlo (gl lodlss L5 Lles ollss pue
S5 I e b o) el o39y LSS o ks Sl 5 5 (SawgenSUT a8
Al |y aileyome Jld) 4 b (65 gle )18 S3gilS (a3 50 ol 457 5,8 b gy aosly

ol (lysele oy oo 55 4 o0 Ll 52y 42> o 3gile Slolin 5,50 00,5
Slaole Job 3 il s ollsipe sl K &S cus 1S LB odd situn

. c . M e .. c -

&l dlods (6350 a5 Jloj cygbpar TLA0)F o ool gl K 4 o ildue
A5 lasleyb o b tigd o iy € ol ololesd & ol B3ilo Slolis a5

public institutions are subject to command responsibility: Judgment, Nahimana, Barayagwiza, Ngeze
(ICTR-99-52-A), Appeals Chamber, 28 November 2007, 785.
83. Judgment, Musema (ICTR 96-13-T), Trial Chamber, 27 January 2000 (hereinafter, Musema Trial
Judgment), 894 et seq., 899 f., 905 et seq., 914 et seq., 919 et seq. and 925 et seq.
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See e.g. A. Zahar, ‘Command Responsibility of Civilian Superiors for Genocide’, 14 Leiden Journal of
International Law (2001) 591, 601-604, 616: ‘deeply flawed’; S. Boelaert-Suominen, ‘Prosecuting
Superiors for Crimes Committed by Subordinates’, 41 Virginia Journal of International Law (2001) 768.
65 (o iy (S cir ] 1 1S £33 5 ran
85. Camp Cases
86. Kaonika
87. Musema Trial Judgment, supra note 66, 132-148.
88. Aleksovski Trial Judgment, supra note 19, 76, Judgment, Aleksovski (IT-95-14/1-A), Appeals
Chamber, 24 March 2000, 76.
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89. Radislav Krstic

90. Radovan Karadzic

91. Drina Corps

92. Judgment, Krstic (1T-98-33-T), Trial Chamber, 2 August 2001, 328-331, 625; Judgment, Krstic (IT-
98-33-A), Appeals Chamber, 19 April 2004, 45-47.

93. US Code, Title 10, sec. 801 (8). See also Canadian Interpretation Act, sec. 35(1): ‘militaire’/
‘military” shall be construed as relating to all or any part of the Canadian Forces.
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94. W. Scherer and R. Alff, Soldatengesetz: Kommentar (6th end., Miinchen: Vahlen, 1988), 1 margin
25.

95. Bemba decision, 410.

96. military- type
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97. military- style

98. UN Doc. AICONF.183/C.1/SR.1, 16 June 1998, 67, 82.

99. Delalic et al. Trial Judgment, supra note 9, 350.

100. W.J. Fenrick, ‘Some International Law Problems Related to Prosecutions before the International
Criminal Tribunal for the former Yugoslavia’, 6 Duke Journal of Comparative and International Law
(1995) 117.
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101. Note in that regard that a nexus to an armed conflict is not required for crimes against humanity,
Decision on the Defence Motion for Interlocutory Appeal, Tadic (IT-94-1-AR72), Appeals Chamber, 2
October 1995, 140.

102. Bemba decision, 413.

103. Mettraux, supra note 1, 29.
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104. UN Doc. A/CONF.183/C.1/SR.1, 16 June 1998, 67, 82.

105. Bemba decision, 410.

106. See e.g. Judgment, Rutaganda (ICTR-96-3-T), Trial Chamber, 12 June 1999, 260, 298, 300: ‘killed
by soldiers and by the Interahamwe surrounding them, who were armed with machetes, clubs, axes, and
other weapons’.

107. Bemba decision, 456.
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108. Emir
109. Delic Trial Judgment, supra note 63, 186-192.
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112. The Special Court of Sierra Leona, e.g., refers to the Revolutionary United Front as having

‘professed that the use of arms was the only way to bring democracy to Sierra Leone’. See RUF Trial

Judgment, supra note 37, 9.
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114. The MLC allegedly fought on the side of the armed forces of the Central African Republic against
a rebel movement led by the former Chief of Staff of the armed forces of the Central African Republic,
see Warrant of Arrest for Jean-Pierre Bemba Gomba, Bemba (ICC-01/05-01/08), Pre-Trial Chamber III,

23 May 2008, 9.
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